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1151 Claim 

 

Regulation which provided that compensation would not be payable for injury or aggravation of 

injury as a result of medical treatment by the VA unless there was some showing of fault on part 

of the VA was contrary to statutory authority which provided compensation for any injury or 

aggravation of injury in such a manner as if such disability, aggravation or death were service-

connected.  Gardner v. Derwinski, 1 Vet.App. 584 (1991); 38 U.S.C.A. § 1151; 38 C.F.R. § 

3.358. 

 

38 U.S.C.A. § 1151 has been amended in the past decade, and the amended statute indicates that 

a showing of carelessness, negligence, lack of proper skill, error in judgment, or a similar 

instance of fault is necessary for entitlement to compensation for claims filed on or after October 

1, 1997.  Under these revisions, the proximate cause of death must also be an event not 

reasonably foreseeable.  See Brown v. Gardner, 513 U.S. 115 (1994) (for claims filed prior to 

October 1, 1997, a claimant is not required to show fault or negligence in medical treatment). 

 

BVA did not make specific factual findings necessary to determine the veteran’s entitlement to 

benefits under statute providing entitlement when a veteran has suffered injury or aggravation of 

injury as a result of VA hospitalization, or medical or surgical treatment and injury or 

aggravation results in additional disability and thus required remand.  Davis v. Derwinski, 2 

Vet.App. 276 (1992). 

 

An intervening cause does not preclude liability under the statute providing for award of 

disability or death compensation to veteran who suffered an injury, or an aggravation of an 

injury, as a result of VA hospitalization, where there exists a causal connection between the 

hospitalization and the injury.  Jackson v. Nicholson, 433 F.3d 822 (Fed.Cir. 2005); 38 U.S.C.A. 

§ 1151. 

 

Veteran who alleged her post traumatic stress disorder was caused when she was assaulted by a 

fellow patient while hospitalized at a VA medical center did not have to show that her injury 

resulted from actions by the VA, where there existed a causal connection between the 

hospitalization and the injury.  Jackson v. Nicholson, 433 F.3d 822 (Fed.Cir. 2005); 38 U.S.C.A. 

§ 1151. 

 

A person disabled by VA medical or surgical treatment is eligible for specially adapted housing 

benefits in the same manner as if the disability were service-connected.  Kilpatrick v. Principi, 

327 F.3d 1375 (Fed.Cir. 2003); 38 U.S.C.A. § 2101(a). 

 

Veteran Affairs’ restrictive interpretation of statute governing the veteran’s eligibility for 

specially adapted housing benefits was not entitled to deference under Chevron, since statute had 

a clearly defined meaning. Kilpatrick v. Principi, 327 F.3d 1375 (Fed.Cir. 2003); 38 C.F.R. § 

3.809. 

 

Index↑ 
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Accrued Benefits 

 

Generally, a veteran’s claim for disability compensation does not survive the veteran’s death; 

however, the accrued benefits provision creates a mechanism that allows a veteran’s spouse, 

children, or dependent parents to carry on, to a limited extent, the deceased veteran’s claim for 

disability benefits.  Sheets v. Nicholson, 20 Vet.App. 463 (2006); 38 U.S.C.A. § 5121. 

 

Surviving spouse, as accrued-benefits claimant, could be substituted on her husband's appeal 

nunc pro tunc after death of veteran, where veteran died after his case had been submitted for 

decision, but before favorable opinion issued, and appealed board decision had been in state of 

finality; statutory scheme supported award of benefits to veterans and their survivors, and giving 

effect to judgment provided for in decision on appeal was consistent with practice of Department 

of Veterans' Affairs (DVA) in incorporating any final adjudication of service-connected issues 

relating to claims brought by veteran.  38 U.S.C.A. § 5121(a).  Padgett v. Nicholson, 473 F.3d 

1364 (Fed. Cir. 2007) 

 

The U.S. Court of Appeals for the Federal Circuit held that this Court may issue nunc pro tunc 

relief where a veteran dies after his case is submitted for decision, but before the opinion is 

issued.  Padgett v. Nicholson, 473 F.3d 1364, 1369 (Fed.Cir.2007).  For the Court to issue 

judgment as of the date of the veteran's death, (1) the veteran must have died after his case was 

submitted for decision, (2) substitution must be appropriate in that the person seeking 

substitution must have standing both under Article III of the U.S. Constitution and by being 

adversely affected by the underlying Board decision under 38 U.S.C. § 7266(a), and (3) the 

considerations of justice and fairness outlined by the Supreme Court in Mitchell v. Overman, 103 

U.S. 62, 64-65, 26 L.Ed. 369 (1880), must be satisfied. Pekular, 21 Vet.App. at 500-01.  See 

Also Hyatt v. Peake, 22 Vet.App. 211 (2008). 

 

Index↑ 

 

Administrative Error 

 

Overpayment of special monthly compensation (SMC) was created “by reason of an erroneous 

award based solely on administrative error”, and thus could not serve as the basis of an 

overpayment debt owed by the veteran to the VA, where the overpayment occurred due to a 

delay in reducing the veteran’s SMC to the hospitalized rate.  Erickson v. West, 13 Vet.App. 495 

(2000); 38 U.S.C.A. § 5112(b)(10); 38 C.F.R. § 3.500(b)(2). 

 

Claimant may have claim reopened and reconsidered on merits only upon submission of new and 

material evidence, otherwise, decision by the Board of Veterans' Appeals (BVA) is final.  One 

exception to rule of finality is when there has been administrative error committed by the 

Department of Veterans Affairs during adjudication of claim, and in such instances, the Board 

may correct clear and unmistakable error.  Thompson v. Derwinski, 1 Vet.App. 251. (1991). 
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The Secretary may grant equitable relief when he finds that an administrative error was 

committed by the Federal Government or any of its employees, or if a claimant suffered loss as a 

result of relying on an erroneous determination by VA  See 38 U.S.C. § 503.  Edwards v. Peake 

22 Vet.App. 29 (2008). 

 

Index↑ 

 

Appeals 

 

BVA erred in treating the issue of entitlement to dependency and indemnity compensation (DIC) 

as an issue “not now in appellate status”, and referring claim to the VARO, where appellant’s 

claim was expressly denied in the RO decision underlying appeal, and appellant’s substantive 

appeal to the Board clearly revealed that she was expressing disagreement with the RO’s denial 

of DIC; the Board should have remanded the issue to the RO for issuance of a statement of the 

case (SOC).  Manlicon v. West, 12 Vet.App. 238 (1999). 

 

The United States Court of Appeals for Veterans Claims held that petitioner was entitled to 

extraordinary relief in the nature of mandamus directing the Department of Veterans Affairs 

(VA) to issue a statement of the case (SOC), or alternatively, a de novo decision from a decision 

review officer (DRO) in response to her notice of disagreement (NOD).  Youngman v. Peake 22 

Vet.App. 152. (2008). 

 

Veteran's letter to regional office (RO) met all statutory requirements for an application for 

appeal of RO's denial of service connection claim, notwithstanding that veteran did not use the 

word “appeal” and explicitly referred to “refiling” or “reopening” his claim, where letter 

contained his name, service, claim number, date of prior action, and it clearly identified the 

benefit sought; moreover, letter expressed dissatisfaction with RO decision, and alleged a 

mistake of fact in the decision, i.e., that his back condition was not aggravated by service. 38 

U.S.C. (1958 Ed.) § 4005(d, e).  Myers v. Principi, 16 Vet.App. 228 (August 13, 2002). 

 

If a claimant is not properly notified of a regional office (RO) decision and how it may be 

appealed, then the time to appeal that decision is tolled. Lamb v. Peake, 22 Vet.App. 227 (2008). 

 

The statute affording a claimant a period of 60 days from the date of the mailing of the Statement 

of the Case to file a substantive appeal with the Board of Veterans Appeals is clear on its face 

that the 60-day period is not a jurisdictional bar to the Board’s adjudication of a matter.  Because 

the 60-day filing period is not jurisdictional, the Department of Veterans Affairs may waive any 

issue of timeliness in the filing of a substantive appeal, either explicitly or implicitly.  By treating 

a disability rating matter as if it were part of the veteran’s timely filed substantive appeal, the 

Department of Veterans Affairs waived any objections it might have had to the timeliness of the 

appeal with respect to the matter.  Percy V. Shinseki, 23 Vet.App. 37 (2009). 38 USC § 

7105(d)(3); 38 CFR § 20.302(b). 
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Index↑ 

 

Benefit of the Doubt 

 

Unique standard of proof applies in decisions on claims for veteran’s benefits; the veteran is 

entitled to the benefit of the doubt when there is an approximate balance of positive and negative 

evidence.  Gilbert v. Derwinski, 1 Vet.App. 49 (1990). 

 

Remand was required to enable the BVA to support its findings and conclusions with reasons or 

bases adequate to explain both to the veteran and to the Court its factual findings and its 

conclusion that the veteran was not entitled to the benefit of the doubt in regard to his claim.  

Gilbert v. Derwinski, 1 Vet.App. 49 (1990). 

 

Remand was required to enable the BVA to provide reasons or bases for its conclusion that the 

veteran was not entitled to the benefit of the doubt in his claim for service connection for 

schizophrenia, on basis that the condition was misdiagnosed while on active duty as a personality 

disorder.  Willis v Derwinski, 1 Vet.App. 63 (1990). 

 

Remand was required to enable the BVA to accompany its findings and conclusions to the effect 

that the veteran’s fatal heart disease was not service connected with reasons or bases adequate to 

explain such findings and also to support its conclusion that the veteran was not entitled to the 

benefit of the doubt and to identify findings it deemed crucial to its decision and account for 

evidence which it found to be persuasive.  Sammarco v. Derwinski, 1 Vet.App. 111 (1991). 

 

BVA erred in failing to provide reasons or bases why the benefit-of-the-doubt doctrine should 

not apply in favor of the veteran in determining when symptoms warranting a 20% disability 

rating became ascertainable.  Quarles v. Derwinski, 3 Vet.App. 129 (1992). 

 

Under the benefit-of-the-doubt doctrine, where evidence of record is in relative equipoise with 

regard to a material issue, that issue will be resolved in favor of the claimant.  Shoemaker v. 

Derwinski, 3 Vet.App. 248 (1992). 

 

BVA erred in failing to address the benefit-of-the-doubt rule, which requires only that the 

evidence be in relative equipoise for the veteran to prevail, given significant evidence presented 

by the veteran in support of claim for service connection.  Goodsell v. Brown, 5 Vet.App. 36 

(1993). 

 

Remand was ordered to allow the BVA to discuss numerous lay statements and the veteran’s 

statements regarding in service symptoms, when coupled with a post service diagnosis, resulted 

in approximate balance of positive and negative evidence on the issue of service connection, 

triggering application of the benefit of the doubt.  Horowitz v. Brown, 5 Vet.App. 217 (1993). 

 

Reversal rather than remand was appropriate where there was no plausible basis in the record for 

the BVA’s decision that the veteran’s tinnitus was caused by disease rather than inservice 
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acoustic trauma, particularly in light of the benefit-of-the-doubt rule.  Bucklinger v. Brown, 5 

Vet.App. 435 (1993). 

 

BVA erred when it decided that evidence for and against the claim was “somewhat evenly 

divided” but still denied the claim where the phrase the BVA used was the functional equivalent 

of the statutory language “approximate balance”, and once the BVA finds the evidence is in 

equipoise, the veteran’s claim must be granted.  Martinez v. Brown, 6 Vet.App. 462 (1994). 

 

Remand was necessary to allow the BVA to apply the benefit of the doubt doctrine to claim by 

the veteran whose medical records were lost through no fault of his own; it was not clear from 

the BVA decision whether the veteran was accorded the benefit of the doubt as statutorily  

required on material fact pneumonia and high fever.  Ussery v. Brown, 8 Vet.App. 64 (1995). 

 

According to the benefit-of-the-doubt rule, claimant need have only approximate balance of 

positive and negative evidence in order to prevail.   Cohen v. Brown, 10 Vet.App. 128 (1997); 38 

U.S.C.A. § 5107(b). 

 

When there is an approximate balance of positive and negative evidence regarding any issue 

material to the determination of a matter, the VA shall give the benefit of the doubt to the 

claimant.  38 C.F.R. § 3.102 (2007) (providing that reasonable doubt will be resolved in favor of 

the claimant); compare Mittleider v. West, 11 Vet.App. 181, 182 (1998) (requiring the BVA to 

discuss the applicability of 38 C.F.R. § 3.102 and VA’s own interpretation of the regulations set 

forth at 61 Fed.Reg. 52,698 (October 8, 1996) that when effects of service-connected and 

nonservice-connected disabilities cannot be separated, reasonable doubt requires that the signs 

and symptoms should be attributed to the service-connected disabilities).  Daves v. Nicholson, 21 

Vet.App. 46 (2007). 

 

When interpreting veterans benefits statutes, interpretive doubt is to be resolved in favor of the 

veteran.  The Court's review is guided by the United States Supreme Court's mandate that, when 

interpreting veterans benefits statutes, interpretive doubt is to be resolved in favor of the veteran. 

Brown v. Gardner, 513 U.S. 115, 118, 115 S.Ct. 552, 130 L.Ed.2d 462 (1994).  Finally, the 

degree to which VA's interpretations of ambiguous statutes are given deference "will depend 

upon the thoroughness evident in its consideration, ... and all those factors which give it power to 

persuade." Skidmore, 323 U.S. at 140, 65 S.Ct. 161.  Osman v. Peake  Vet.App.  2008 WL  

4491009 (Oct. 8, 2008). 

 

Index↑ 

 

BVA Decisions 

 

Decision by the BVA must express findings with sufficient detailed clarity to achieve purposes 

of informing the claimant of the decision and to make meaningful review by the Court. 

Sammarco v. Derwinski, 1 Vet.App. 111 (1991). 
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BVA decisions are subject to revision on the basis of CUE. 38 U.S .C. § 7111.  A CUE claim is a 

collateral attack on a final decision by the RO or the Board. Disabled Am. Veterans v. Gober, 

234 F.3d 682, 696-98 (Fed.Cir.2000).  A request for revision based on CUE is not a claim for 

benefits in its own right; rather, it is a collateral attack on an otherwise final benefits decision on 

the basis of a specific allegation of CUE.  See Livesay v. Principi, 15 Vet.App. 178-79 (2001) (en 

banc).  To succeed, a claimant must show (1) that the decision was undebatably flawed because 

either the facts known at the time were not before the adjudicator or the law then in effect was 

incorrectly applied and (2) that had the error not been made the outcome would have been 

manifestly different.  See Livesay 15 Vet.App. 165, 173-74 (2001) (en banc).  Bales v. Nicholson 

22 Vet.App 72 (Table ) (2007). 

 

In Edgell v. Nicholson 21 Vet.App 107 (July 11, 2006), the Court held that the law presumes 

the regularity of the administrative process “in the absence of clear evidence to the contrary.”  

Mindenhall v. Brown, 7 Vet.App. 271, 274 (1994) (quoting Ashley v. Derwinski (Ashley I ), 2 

Vet.App. 62, 64-65 (1992)).  In the absence of clear evidence to the contrary, that presumption 

applies to the BVA's mailing of a decision copy to the claimant and to the claimant's 

representative, if any, on the date on which the decision is issued.  See Davis (Fred A.) v. 

Principi, 17 Vet.App. 29, 36 (2003).  In order for this presumption to attach, VA must mail 

notice of the decision to the latest address of record for the claimant and the claimant's 

representative, if any. See Crain v. Prinicipi, 17 Vet.App. 182, 186 (2003); Ashley v. Derwinski 

( Ashley II ), 2 Vet.App. 307, 309 (1992) (concluding that mailing of notice of BVA decision 

pursuant to 38 U.S.C. § 7104(e) must be sent to claimant at claimant's “last known address” of 

record). 

 

The United States Court of Appeals for Veterans Claims held that veteran's motion for 

reconsideration of Board decision, even if limited to portion of decision denying benefits for 

only one of several claimed disabilities, served to abate finality of overall Board decision 

regarding all his claims, and thus veteran's appeal within 120 days of Board decision on motion 

for reconsideration was timely with respect to all claims.  Fagre v. Peake, 22 Vet.App. 188 

(2008). 

 

The statute affording a claimant a period of 60 days from the date of the mailing of the Statement 

of the Case to file a substantive appeal with the Board of Veterans Appeals is clear on its face 

that the 60-day period is not a jurisdictional bar to the Board’s adjudication of a matter.  Because 

the 60-day filing period is not jurisdictional, the Department of Veterans Affairs may waive any 

issue of timeliness in the filing of a substantive appeal, either explicitly or implicitly.  By treating 

a disability rating matter as if it were part of the veteran’s timely filed substantive appeal, the 

Department of Veterans Affairs waived any objections it might have had to the timeliness of the 

appeal with respect to the matter.  Percy V. Shinseki, 23 Vet.App. 37 (2009). 38 USC § 

7105(d)(3); 38 CFR § 20.302(b). 

 

 

Index↑ 
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BVA Subsumes Rating Decision 

 

A challenge to a VARO decision denying benefits as constituting CUE may not be raised before 

the VARO if the BVA has sustained the VARO determination on the same issue; when a veteran 

timely appeal a VARO determination to the BVA, and the BVA affirms that determination, the 

VARO determination is regarded as subsumed by the BVA’s decision, and a BVA decision that 

considers a collateral attack on a final, unappealed VARO determination can subsume that 

unappealed VARO determination under certain circumstances.  Brown v. West, 203 F.3d 1378 

(Fed.Cir. 2000). 

 

In a case in which a decision of the BVA subsumes an unappealed determination of the VARO 

on collateral attack, the veteran may not challenge the original RO determination as containing 

clear and unmistakable error (CUE), but must proceed before the BVA and urge that there was 

CUE in the BVA decision that subsumed the unappealed RO determination.  Brown v. West, 203 

F.3d 1378 (Fed.Cir. 2000). 

 

Decisions of the BVA did not subsume the VARO disability rating decision so as to bar the 

veteran from challenging the rating decision, where the substance of the challenge to the prior 

VARO determination was not rejected in the intervening decisions of the BVA; although present 

claim was raised in one of the prior BVA appeals, the BVA did not address it.   Brown v. West, 

203 F.3d 1378 (Fed.Cir. 2000). 

 

Index↑ 

 

Character of Discharge 

 

BVA failed to provide reasons or bases for its conclusions that the veteran’s discharge from his 

second period of service was “under dishonorable conditions for benefit purposes”; there was 

evidence in record indicating that the period of service was honorable and that the veteran’s 

discharge from that period of service may have related in some manner to his health problems.  

Elliott v. Derwinski, 2 Vet.App. 463 (1992). 

 

BVA failed to make its decision denying the claimant’s eligibility for veteran’s benefits based on 

all the evidence of record, where it summarily concluded that there was no medical support for 

the veteran’s contention that he was insane, but failed to address the probative value of the 

veteran’s psychiatric examination.  Cropper v. Brown, 6 Vet.App. 450 (1994). 

 

Board of Veterans’ Appeals did not provide a sufficient statement of the reasons and bases for  

its determination that veteran who sought to invoke insanity exception to dishonorable discharge 

benefits bar was not insane at time of commission of offenses which led to his discharge under 

dishonorable conditions, where Board failed to discuss any specific facts or evidence which led 

to its conclusion.  Dennis v. Nicholson, 21 Vet.App. 18 (2007); 38 U.S.C.A. § 5303(b); 38 C.F.R. 

§ 3.12(b). 
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In certain circumstances, this "service" may include service in the Commonwealth Army of the 

Philippines, including that service claimed by the appellant, service in the organized guerilla 

forces that were called into service of the U.S. Armed Forces. See 38 U.S.C. § 101(2); 38 C.F.R. 

§ 3.40. To establish this service, the Department of Veterans Affairs has promulgated two 

regulations concerning the type of evidence that may be relied upon: 38 C.F.R. § 3.203, 

addressing generally "service records as evidence of service and character of discharge," and 38 

C.F.R. § 3.41, specifically addressing establishing veteran status for Philippine service.  Palor v. 

Nicholson 21 Vet.App. 325 (2007). 

 

Index↑ 

Claims 

 

A disability claim includes five common elements: (1) status as a veteran; (2) the existence of a 

disability; (3) a connection between the veteran’s service and the disability; (4) the degree of the 

disability; and (5) the effective date of the disability.  Fenderson v. West, 12 Vet.App. 119 

(1999). 

 

Pursuant to statute, once the Department of Veterans Affairs (VA) receives a complete or 

substantially complete application for benefits, the Secretary of Veterans Affairs (VA) is 

required to inform the claimant of the information and evidence not of record: (1) that is 

necessary to substantiate the claim; (2) that VA will seek to obtain, if any, and (3) that the 

claimant is expected to provide, if any. 38 U.S.C.A. § 5103(a).  Palor v. Nicholson 21 Vet.App. 

325 (2007). 

 

In all increased-compensation claims the claimant should be notified: (1) to provide evidence 

that his disability has worsened and what impact that has had on his occupation and life; (2) that 

the disability rating would be based on application of the relevant Diagnostic Code to his 

condition; and (3) of examples of the types of medical and lay evidence that might be submitted.  

Vazquez-Flores v. Peake, 22 Vet.App. 120 (2008). 

 

Veteran did not file an informal claim for disability benefits for secondarily service-connected 

diabetes mellitus and hypertension when he noted on Department of Veterans Affairs (VA) 

medical questionnaire that he had high blood pressure and was borderline diabetic in response to 

question concerning current complaints, absent any indication of an intent to apply for benefits 

for such symptoms. 38 C.F.R. § 3.151(a). Ellington v. Nicholson, 22 Vet.App. 141 (2007). 

 

When a claimant asserts that Department of Veterans Affairs (VA) failed to adjudicate a 

reasonably raised claim in the context of a request for revision of a prior decision on the basis 

of clear and unmistakable error (CUE), the VA must give a full and sympathetic reading to the 

claimant's prior submissions to determine whether such a claim was reasonably raised; if it is 

determined that a claim was reasonably raised, VA must then determine whether such a claim 

is pending or whether it was adjudicated as part of a final decision. Richardson v. Nicholson 

20 Vet.App. 64 (2006). 

 

Index↑ 
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Common Law Marriage 

 

Under Alabama law, although cohabitation alone is not sufficient to supply the requisite required 

for common-law marriage, no words of consent are required and present intention is inferred 

from cohabitation and public recognition.  For the purposes of death pension benefits, marriage 

can be based on the affidavit of one party, if the other is deceased.  Scott v. Principi, 3 Vet.App. 

352 (1992). 

 

In Colon v. Brown, 9 Vet. App. 104 (1996), the United States Court of Appeals for Veterans 

Claims (Court) determined that in cases where there is an impediment to entering into a 

common-law marriage, if the appellant was unaware of the impediment, then an otherwise 

invalid common- law marriage could be deemed valid. 

 

Index↑ 

 

Competency 

 

Statute governing payment of suspended funds mandated lump-sum payment after the expiration 

of six months following a finding of competency by the VA regardless of whether the veteran 

was thereafter again found competent after expiration.  Felton v. Brown, 4 Vet.App. 363 (1993). 

 

Failure to include the Veteran’s Service Officer (VSO) in the process of determining whether the 

veteran was competent to handle his own financial affairs required reversal of the BVA decision 

to the effect that the veteran was incompetent; VSO was intended to play an integral role in 

developing evidence relating to the veteran’s ability to handle his affairs.   Coleman v. Brown, 5 

Vet.App. 371 (1993). 

 

Edwards v. Peake, 22 Vet.App. 29 Vet.App. (2008) citing Brown v. Harris, 669 F.2d 911, 913 

(4th Cir.1981) (acknowledging that "the Secretary is not required to make an initial inquiry about 

the mental competency of each applicant, but instead the claimant has the burden of presenting 

prima facie evidence of incompetency to the Secretary"). 

 

The notice and assistance provisions of the Veterans Claims Assistance Act (VCAA) do not 

apply to applicants for restoration of competency, as such applicants are not seeking benefits, but 

a decision regarding how benefits will be distributed. 38 U.S.C.A. §§ 5102, 5103, 5103A.  Sims 

v. Nicholson, 19 Vet.App. 453, 456 (2006). 

 

Index↑ 

 

Convalescence 

 

Entitlement to a temporary total disability rating for convalescence requires that a report 

rendered near the time of a hospital discharge or an outpatient release indicate that a surgical 

procedure had been performed that would required at least one month for the veteran to return to 

a healthy state; it would be proper for a later medical opinion issued close to the time of 
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discharge or release to explain how long a period of convalescence would have been needed.   

Felden v. West, 11 Vet.App. 427 (1998). 

 

Evidence supported an award of a temporary total disability rating for convalescence for an 

additional month following operations on the veteran’s finger; the doctor opined that because of 

the veteran’s two surgeries, he was totally disabled and restricted in his activities and there was 

no medical evidence to refute the doctor’s opinion of the veteran’s condition during that period. 

Felden v. West, 11 Vet.App. 427 (1998). 

 

Index↑ 

 

CUE 

 

Pursuant to 38 C.F.R. § 3.105(a)(1989), promulgated under the authority of 38 U.S.C. § 

4005(c)(1982), previous determinations upon which an action was predicated, including…degree 

of disability…will be accepted as correct in the absence of clear and unmistakable error.  Where 

evidence establishes such error, the prior decision will be reversed or amended.  Bently v. 

Derwinski, 1 Vet.App. 28 (1990).  The Court held that there was clear and unmistakable error in 

a February 1960 rating decision that failed to award a 60 percent evaluation under DC 7113 for 

arteriovenous aneurysm, traumatic with cardiac involvement.  Id at 31. 

 

In order for there to be a valid claim of clear and unmistakable error warranting revision of a 

previous decisions, there must have been error in the prior adjudication of the claim; either the 

corrects facts, as they were known at the time, were not before the adjudicator, or the statutory or 

regulatory provisions extant at the time were incorrectly applied.  Russell v. Principi, 3 Vet.App. 

310 (1992). 

 

A claim which is reversed or amended due to clear and unmistakable error is a process where a 

previous rating decision is revised to conform to the true state of the facts or the law that existed 

at the time of the original adjudication.  Russell v. Principi, 3 Vet.App. 310 (1992). 

 

Clear and unmistakable error (CUE) entails finding that the outcome would be manifestly 

different but for the error and where the evidence establishes CUE, the prior decision will be 

reversed or amended.  Thus, the Court ordered reinstatement of a 100% disability rating for 

failure of the agency to follow the provisions of 38 C.F.R. § 3.343 that required evidence of 

material improvement.  Ternus v. Brown, 6 Vet. App. 370 (1994). 

 

In order to find clear and unmistakable error (CUE) it must be determined: (1) that either the 

facts known at the time were not before the adjudicator or the law then in effect was incorrectly 

applied; (2) that an error occurred based on the record and the law that existed at the time the 

decision was made; and (3) that had the error not been made, the outcome would have been 

manifestly different.   Sorakubo v. Principi, 16 Vet.App. 120 (2002)(citing Grover v. West, 12 

Vet.App. 109, 112 (1999), Damrel v. Brown, 6 Vet.App. 242, 245 (1994), Russell v. Principi, 3 

Vet.App. 310, 313-314 (1992). 
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To establish clear and unmistakable error in a final decision of a RO or BVA decision, a claimant 

must show that (1) either the correct facts known at the time were not before the adjudicator, or 

that the law then in effect was incorrectly applied; and (2) had the error not been made, the 

outcome would have been manifestly different. Ingram v. Nicholson, 20 Vet.App. 156 

(2006)(citing Grover v. West, 12 Vet.App. 109, 112 (1999); 38 C.F.R. § 3.160(c). 

 

The Court of Appeals for Veterans Claims can find a determination of the Board of Veterans 

Appeals (BVA) to be clearly erroneous, even if the evidence against that determination is 

controverted; overruling.  Hicks v. Brown, 8 Vet.App. 417; Padgett v. Nicholson, Vet.App.2005, 

19 Vet.App. 133, revoked in part 19 Vet.App. 84, opinion withdrawn 19 Vet.App. 334, appeal 

filed 20 Vet.App. 236, reversed and remanded 473 F.3d 1364. 

 

A successful allegation of clear and unmistakable error (CUE) must be based on an error that 

manifestly changes the decision's outcome. 38 U.S.C.A. § 7111(a).  Lane v. Principi 16 Vet.App. 

78 (Apr 16, 2002). 

 

There is a three-part test to determine whether a prior decision is the product of CUE: (1) 

"[e]ither the correct facts, as they were known at the time, were not before the adjudicator (i.e., 

more than a simple disagreement as to how the facts were weighed or evaluated) or the statutory 

or regulatory provisions extant at the time were incorrectly applied," (2) the error must be 

"undebatable" and of the sort "which, had it not been made, would have manifestly changed the 

outcome at the time it was made," and (3) a determination that there was CUE must be based on 

the record and law that existed at the time of the prior adjudication in question.  Damrel v. 

Brown, 6 Vet. App. 242, 245 (1994) (quoting Russell v. Principi, 3 Vet. App. 310, 313-14 (1992) 

(en banc)).  See also Wilson v. West, 11 Vet. App. 383, 386 (1998). 

 

When a claimant asserts that Department of Veterans Affairs (VA) failed to adjudicate a 

reasonably raised claim in the context of a request for revision of a prior decision on the basis 

of clear and unmistakable error (CUE), the VA must give a full and sympathetic reading to the 

claimant's prior submissions to determine whether such a claim was reasonably raised; if it is 

determined that a claim was reasonably raised, VA must then determine whether such a claim 

is pending or whether it was adjudicated as part of a final decision. Richardson v. Nicholson 

20 Vet.App. 64 (2006). 

 

The Board of Veterans’ Appeals obligation to read pro se filings liberally applies both to 

proceedings appealing a decision of the Department of Veterans Affairs Regional Office to the 

Board and to proceedings alleging a clear and unmistakable error (CUE) in a final decision of 

the Board.  Robinson v. Shinseki, 557 F.3d 1355 (2009). 

 

Index↑ 
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Death Benefits 

 

BVA’s failure to consider statutory provision for payment of burial and funeral expenses when a 

veteran dies in a VA facility required remand of burial benefits claim.   Moffitt v. Brown, 10 

Vet.App. 214 (1997). 

 

The U.S. Court of Appeals for the Federal Circuit held that the Court of Appeals for Veterans 

Claims may issue nunc pro tunc relief where a veteran dies after his case is submitted for 

decision, but before the opinion is issued. Padgett v. Nicholson, 473 F.3d 1364, 1369 

(Fed.Cir.2007).  For the Court to issue judgment as of the date of the veteran's death, (1) the 

veteran must have died after his case was submitted for decision, (2) substitution must be 

appropriate in that the person seeking substitution must have standing both under Article III of 

the U.S. Constitution and by being adversely affected by the underlying Board decision under 38 

U.S.C. § 7266(a), and (3) the considerations of justice and fairness outlined by the Supreme 

Court in Mitchell v. Overman, 103 U.S. 62, 64-65, 26 L.Ed. 369 (1880), must be satisfied. 

Pekular, 21 Vet.App. at 500-01.  Hyatt v. Peake 22 Vet.App 211 (July 22, 2008). 

 

See Allen v. Principi, 237 F.3d 1368, 1376 (Fed.Cir.2001); VA Gen. Coun. Prec. 7-99 (June 6, 

1999) (“VA may award [DIC] to a veteran's survivors based on either the veteran's death from a 

substance-abuse disability secondarily service connected under 38 C.F.R. § 3.310(a)) 

(entitlement established under 38 U.S.C. § 1310) or based on a veteran's death while in receipt of 

or entitled to receive compensation for a substance-abuse disability secondarily service 

connected under section 3.310(a) and continuously rated totally disabling for an extended period 

immediately preceding death (entitlement established under 38 U.S.C. § 1318.”).  Friedlund v. 

Nicholson, 21 Vet. App 380 (July  23, 2007). 

 

The United States Court of Appeals for Veterans Claims, held that statute providing for an 

increase in DIC when deceased veteran was in receipt or was entitled to receive compensation 

for a service-connected disability rated totally disabling for period of at least eight years 

immediately preceding death does not afford a basis for an initial grant of DIC.  Barela v. Peake 

22 Vet.App. 155  Vet.App. (June 24, 2008). 

 

The Court of Appeals for Veterans Claims, held that statute precluding veterans from being 

awarded service connection for tobacco-related illnesses attributable to their use of tobacco 

products in service with respect to claims received after June 9, 1998, did not preclude veteran's 

widow from receiving accrued benefits for veteran's tobacco-related disability on the sole basis 

that widow's accrued-benefits claim was filed after June 9, 1998.  Sheets v. Nicholson, 20 

Vet.App 463 (August 16, 2006). 

 

The Court of Appeals for Veterans Claims, held that: (1) Department of Veterans Affairs (VA) 

General Counsel Precedent Opinion 9-2000, which opines that an enhanced DIC claim may not 

be awarded based on new evidence submitted after the death of a veteran, is invalid and without 

force or effect, and (2) spouse's claim for enhanced DIC had to be adjudicated de novo, without 

consideration of the effective date of her husband's prior grant of service connection for post-
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traumatic stress disorder (PTSD) or the date of the original claim therefore.  Hatch v. Principi 18 

Vet.App. 527 (December 02, 2004). 

 

Veteran's spouse, children, or dependent parents may not pursue disability compensation claims 

of a veteran, even as heirs to the veteran's estate. 38 U.S.C.A. § 1101 et seq.  Pelea v. Nicholson 

497 F.3d 1290 C.A.Fed.,2007.Aug 07, 2007. 

A veteran's spouse, children, or dependent parents may obtain unpaid benefits owed to the 

veteran at the time of the veteran's death. See 38 U.S.C. § 5121. But such "survivors may not 

pursue disability compensation claims of a veteran, even as heirs to the veteran's estate." Haines 

v. West, 154 F.3d 1298, 1300 (Fed.Cir.1998).  This court repeatedly and consistently has held 

that a veteran's claim for disability compensation under chapter 11 does not survive the veteran's 

death. See e.g., Richardson v. Nicholson, 476 F.3d 883, 886-87 (Fed.Cir.2007). Pelea v. 

Nicholson 497 F.3d 1290 C.A.Fed.,2007. (2007). 

 

Index↑ 

 

Dental 

 

Where the veteran’s claim form clearly constituted a claim for service-connected disability 

compensation for dental disability, remand was necessary to allow the BVA to adjudicate that 

claim and to consider request for VA outpatient dental treatment as a claim for class I dental 

benefits, as veteran’s claim for service-connected disability compensation for the dental 

condition raised a claim to which outpatient dental treatment eligibility provisions reasonably 

would apply.  Mays v. Brown, 5 Vet.App. 302 (1993). 

 

The veteran completion of a VA dental examination within six months after discharge was 

delayed through no fault of the veteran, and thus his claim for class II outpatient dental treatment 

had to be allowed if the BVA concluded on remand that the veteran had a noncompensable 

service-connected dental disability.   Mays v. Brown, 5 Vet.App. 302 (1993). 

 

If the BVA determines that the veteran has a compensable dental disability, the claim for 

outpatient dental treatment must be allowed.  Grovhoug v. Brown, 7 Vet.App. 209 (1994). 

 

BVA provided inadequate reasons or bases for its decision granting service connection for loss 

of tooth 24 by reason of dental trauma, but denying service connection for other teeth based on 

the claimed trauma which required remand to remedy the deficiency.   Simington v. West, 11 

Vet.App. 41 (1998). 

 

Index↑ 

 

Dependents’ Educational Assistance 

 

The 10-year statutory period delimiting a spouse’s eligibility for dependent’s educational 

assistance (DEA) does not begin until the last of the three possible alternatives set forth in statute 

has been eliminated: (1) the date on which the VA determined that the veteran had a service-
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connected total disability; (2) date of the veteran’s death; and (3) date the VA determined that the 

veteran died of a service-connected disability.  Ozer v. Principi, 14 Vet.App. 257 (2001); 38 

U.S.C.A. § 3512(b)(1). 

 

The United States Court of Appeals for Veterans Claims, held that: (1) a person can be 

considered an eligible person separately under both the mother's and the father's service status 

for purposes of receiving Dependents' Educational Assistance benefits, thus permitting the 

combination of the mother's and the father's benefits in some fashion, and (2) an eligible person 

with two permanently and disabled parents may receive Dependents' Educational Assistance 

benefits "for a period not in excess of 45 months" for benefits derived from the status of each 

parent.  Osman v. Peake -- Vet.App. ----, 2008 WL 4491009 Vet.App. (2008.) 

 

Index↑ 

 

Dependent Allowance (NSC Pension) 

 

With regard to a dependent allowance, precedent opinion of the VA General Counsel that a home 

school is not an “educational institution” for purposes of entitlement to dependent pension 

benefits was not a reasonable statutory interpretation, where there was no explanation in the 

General Counsel opinion for rejecting other dictionary definitions that favored including home 

schooling within the definition of “educational institution.”   Theiss v. Principi, 18 Vet.App. 204 

(2004); 38 U.S.C.A. §§ 101(4)(A)(iii), and § 1521(c). 

 

Index↑ 

 

DIC 

 

Remand was required to enable the BVA to provide adequate reasons or bases for its rejection of 

the medical opinion that the veteran’s death was related to his service-connected disabilities due 

to his status as a prisoner of war and the Court held that the BVA’s conclusions that the 

physician’s opinion was highly speculative and based on statistics were inadequate.  Philbrick v. 

Derwinski, 2 Vet.App. 466 (1992). 

 

BVA’s conclusionary statement that malignant melanoma was so overwhelming that it produced 

veteran’s death irrespective of coexisting service-connected heart disease or hypertension such 

that widow was not entitled to death and indemnity compensation benefits was not clearly 

substantiated in the record and the BVA erred in failing to address whether the service-connected 

heart disease or hypertension contributed to the cause of death.  Schoonover v. Derwinski, 3 

Vet.App. 166 (1992). 

 

Remand was required of a claim of a veteran’s widow that she was entitled to reinstatement of 

dependency of indemnity compensation (DIC) after she divorced her second husband in light of 

passage of a statute which permitted reinstatement of DIC after divorce in certain cases.  Dowlen 

v. Principi, 3 Vet.App. 507 (1992). 
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To establish service connection for cause of the veteran’s death, evidence must show that 

disability was incurred in or aggravated by service and was either the principal cause of death or 

contributory cause of death.  Service-connected disability will be considered to be the principal 

cause of death when it, either singly or jointly with some other condition was the immediate or 

underlying cause of death or was etiologically related to the cause of death.   Ashley v. Brown, 6 

Vet.App. 52 (1993). 

 

BVA did not provide adequate reasons or bases for its conclusions that the veteran’s death was 

not from the service-connected PTSD.   Ashley v. Brown, 6 Vet.App. 52 (1993). 

 

Quotation from a medical treatise that ignores evidence which weighs in favor of claim does not 

provide adequate independent medical evidence upon which the BVA may base its findings; 

treatise quoted must bear directly on the veteran’s medical condition.  Quiamco v. Brown, 6 

Vet.App. 304 (1994). 

 

BVA erred in treating the widow’s “entitled to receive” claim for dependency and indemnity 

compensation (DIC) as if it could be pursued only by means of a showing of clear and 

unmistakable error (CUE); rather, widow was entitled under prior regulation to adjudication of 

her DIC claim as though it were a claim brought by the veteran prior to his death and without 

regard to the BVA decision during his lifetime regarding entitlement to a total disability based 

upon individual unemployability (TDIU).   Carpenter v. West, 11 Vet.App. 140 (1998). 

 

Statute governing eligibility for dependency and indemnity compensation (DIC) when a service-

connected condition did not cause or contribute to a veteran’s death, and its implementing 

regulation allow a DIC claimant to obtain a determination whether the veteran hypothetically 

would have been entitled to receive an award of service connection, where the veteran did not 

file a claim.    Wingo v. West, 11 Vet.App. 307 (1998). 

 

Statutory phrase “entitled to receive” used to ascertain entitlement to enhanced dependency and 

indemnity compensation (DIC), entitles the claimant to obtain a determination of whether the 

deceased veteran, prior to death, hypothetically would have been entitled to received 

compensation at a total disability rating for a continuous period of at least eight years 

immediately preceding death.   Hix v. West, 12 Vet.App. 138 (1999). 

 

For a veteran’s death to be considered service connected for purposes of claim for dependency 

and indemnity compensation (DIC), it must result from a disability incurred in or aggravated by 

active service in the line of duty.   Mattern v. West, 12 Vet.App. 222 (1999). 

 

When a veteran dies as a result of a nonservice-connected condition, the surviving spouse of the 

deceased veteran is entitled to dependency and indemnity compensation (DIC) if the veteran was 

entitled to receive compensation for a service-connected disability that was continuously rated 

totally disabling for a period of ten or more years immediately preceding death; where the 

veteran would have met the requirements but for clear and unmistakable error (CUE) in a prior 

decision, DIC will be paid to the surviving spouse.   Weaver v. West, 12 Vet.App. 229 (1999). 
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A claim of clear and unmistakable error is not the sole way for a survivor to show a veteran’s 

entitlement to total disability benefits at the time of the veteran’s death for the purposes of a 

claim for dependency and indemnity compensation (DIC);  rather, the survivor can demonstrate 

that the veteran hypothetically would have been entitled to receive a different decision on a 

service-connected-related issue based on evidence  in the veteran’s claim file or VA custody 

prior to the veteran’s death and the law then or subsequently made retroactively applicable.   

Weaver v. West, 12 Vet.App. 229 (1999). 

 

Surviving spouse’s claim for dependency and indemnity compensation (DIC) would be 

remanded for readjudication to determine whether the veteran, based upon evidence in his claims 

file or in VA custody prior to his death, would have been entitled to receive a total disability 

rating for the ten years immediately preceding death.   Weaver v. West, 12 Vet.App. 229 (1999). 

 

To obtain BVA adjudication of DIC claim under the hypothetically “entitled to receive” theory, 

the claimant must set forth how, based on the evidence in the veteran’s claims file, or under the 

control of the VA at the time of the veteran’s death and the law then applicable, the veteran 

would have been entitled to a total disability rating for the 10 years immediately preceding the 

veteran’s death.  38 U.S.C.A. § 1318(b)(1); 38 C.F.R. § 3.22(a)(2). 

 

Statutory phrase “or entitled to receive,” used to ascertain entitlement to enhanced dependency 

and indemnity compensation (DIC), requires de novo determination of the veteran’s disability, 

upon the entirety of the record including any new evidence presented by the surviving spouse to 

determine whether the deceased veteran, prior to death, hypothetically would have been entitled 

to received compensation at a total disability rating for a continuous period of at least eight years 

immediately preceding death.  Hix v. Gober, 225 F.3d 1377 (Fed.Cir. (2000); 38 U.S.C.A. § 

1311(a)(2); 38 C.F.R. § 20.1106. 

 

According to the provisions of 38 C.F.R. § 3.53(b), if the evidence establishes that the separation 

was by mutual consent and that the parties lived apart for the purposes of convenience, health, 

business, or any other reason which did not show an intent on the part of the surviving spouse to 

desert the veteran, the continuity of the cohabitation will not be considered as having been 

broken.   Therefore, the Federal Circuit Court ruled that a spouse who has separated from her 

veteran spouse can qualify for dependency and indemnity compensation (DIC) benefits as a 

surviving spouse if the separation was procured by the veteran, even if there was no misconduct 

by the veteran; and continuity of their cohabitation will not be broken by a separation by mutual 

agreement, unless there is an intent to desert the other spouse whereby the consent to separate 

results from the surviving spouse’s misconduct or communication of a definite intent to end the 

marriage.  Alpough v. Nicholson, 490 F.3d 1352 (Fed.Cir. 2007); 38 U.S.C.A. § 101; 38 C.F.R. § 

3.53(b). 

 

Department of Veterans Affairs (VA) regulations which determined that a veteran was entitled to 

receive compensation for service-connected disability at time of death if, during the veteran's 

lifetime, the claim could have been reopened based on clear and unmistakable error and 

reopening could have occurred based on new evidence consisting solely of service department 

records that existed at the time of a prior VA decision, but were not previously considered by 
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VA, were reasonable interpretation of statutes on dependency and indemnity compensation 

(DIC) when the veteran was entitled to receive compensation for service-connected disability; if 

the veteran, immediately before his death, could not secure retroactive compensation for the 

required period, it was reasonable to refuse to treat a surviving spouse or other DIC claimant as 

having shown that the veteran was entitled to receive compensation for the specified period 

during his lifetime. National Organization of Veterans' Advocates, Inc. v. Secretary of Veterans 

Affairs, C.A.Fed.2007, 476 F.3d 872.  

 

The United States Court of Appeals for Veterans Claims, held that statute providing for an 

increase in DIC when deceased veteran was in receipt or was entitled to receive compensation 

for a service-connected disability rated totally disabling for period of at least eight years 

immediately preceding death does not afford a basis for an initial grant of DIC.  Barela v. Peake 

22 Vet.App. 155 (2008). 

 

Index↑ 

 

Diagnostic Code 

 

When regulations do not provide diagnostic codes for specific disorder, it is necessary for the 

VA to evaluate those conditions under codes for similar disorders or codes that provide general 

description that may encompass many ailments.  Pernorio v. Derwinski, 2 Vet.App. 625 (1992). 

 

In deciding whether a listed disease or injury is closely related to the veteran’s ailment, for 

purposes of determining which diagnostic code applies when the veteran suffers from an unlisted 

ailment, VA may take into consideration whether functions affected by the ailment are 

analogous; whether anatomical localization of ailments is analogous; and whether 

symptomatology of ailments is analogous.  Lendenmann v. Principi, 3 Vet.App. 345 (1992). 

 

The Court of Appeals for Veterans Claims and the Court of Appeals had jurisdiction over 

veterans' appeals asserting that Department of Veterans Affairs (VA), when rating a post-

traumatic stress disorder (PTSD) under rating regulation, should not look to symptoms 

delineated in the general rating formula, but rather to the symptoms of PTSD in the American 

Psychiatric Association's Diagnostic and Statistical Manual of Mental Disorders, Fourth Edition 

(DSM-IV), notwithstanding government's contention that judicial review was precluded because 

veterans were challenging content of the rating schedule; rather, challenge was to VA's 

interpretation of a regulation.  Sellers v. Principi, C.A.Fed.2004, 372 F.3d 1318. 

 

Court of Appeals for Veterans Claims did not have subject matter jurisdiction to undertake 

review of whether particular diagnostic code complied with basic entitlement statute; discretion 

of Secretary of Veterans Affairs over schedule was insulated from judicial review, including 

procedures followed and content selected, and schedule consisted of both ratings and injuries for 

which ratings were provided.  Wanner v. Principi, C.A.Fed.2004, 370 F.3d 1124, on remand 19 

Vet.App. 511. 
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A regulation prescribing the policies and procedures for conducting a Department of Veterans 

Affairs (VA) medical examination is not a part of the rating schedule or subject to the prohibition 

on judicial review of that schedule by the Court of Appeals for Veterans Claims, as the "rating 

schedule" for such purposes consists only of those regulations that establish disabilities and set 

forth the terms under which compensation shall be provided.  Martinak v. Nicholson, 

Vet.App.2007, 21 Vet.App. 447. 

 

The Court of Appeals for Veterans Claims has jurisdiction, pursuant to statute, to determine 

whether a Diagnostic Code regulation is "in violation of a statutory right" and, pursuant to 

another statutory section, to determine whether a DC regulation is "arbitrary, capricious, an 

abuse of discretion, or otherwise not in accordance with law".  Warner v. Principi, 

Vet.App.2003, 17 Vet.App. 4, review denied 18 Vet.App. 309, reconsideration denied 18 

Vet.App. 309, appeal filed 18 Vet.App. 324, reversed and remanded 370 F.3d 1124, on remand 

19 Vet.App. 511.  

 

Index↑ 

 

Duty to Assist 

 

Once the veteran’s initial burden of submitting a facially valid claim is met, the VA is obligated 

to assist claimant in developing facts pertinent to claim and when all the evidence is assembled, 

the VA is then responsible for determining whether evidence supports the claim or is in relative 

equipoise with the veteran prevailing in either event or whether fair preponderance of evidence is 

against the claim in which case a claim is denied.  Gilbert v. Derwinski, 1 Vet.App. 49 (1990). 

 

VA has a duty to assist a veteran in developing the facts pertinent to a claim for benefits. Littke v. 

Derwinski, 1 Vet.App. 90 (1990).  

 

VA failed in its duty to assist a veteran by not scheduling a physical examination and by failing 

to inform the veteran about possible benefits of entitlement.  Akles v. Derwinski, 1 Vet.App. 118 

(1991). 

 

Duty to assist includes obligation to request additional examinations when suggested by VA 

physicians.  Dalton v. Derwinski, 2 Vet.App. 634 (1992). 

VA failed its statutory duty to assist in not obtaining records from the Social Security 

Administration.  Lenderman v. Principi, 3 Vet.App. 491 (1992). 

 

VA’s duty to assist the claimant in establishing a rating for the service-connected wrist condition 

required that he be informed of the relevance to his claim of employment records with the Postal 

Service showing he missed 800 hours of work.  Spurgeon v. Brown, 10 Vet.App. 194 (1997). 

 

VA failed in its duty to assist the veteran in establishing the claim of service connection for 

PTSD based on traumatic combat experiences while in Vietnam in 1966, where the VA failed to 

obtain the 1966 command history of the veteran’s unit when it queried the Environmental 
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Support Group (ESG) [now called the U.S. Center for Research of Unit Records] for a report 

concerning the veteran’s Vietnam duty.   Falk v. West, 12 Vet.App. 402 (1999). 

 

A single request for pertinent service medical records (SMRs) specifically requested by a 

claimant seeking veterans’ disability benefits and not obtained by the RO does not fulfill the duty 

to assist the veteran in developing facts pertinent to his or her claim.  Hayre v. West, 188 F.3d 

1327 (Fed.Cir. 1999); 38 U.S.C.A. § 5107(a); 38 C.F.R. § 3.103(a). 

 

VA failed in its statutory duty to assist veteran who sought service connection for tinnitus where 

there was competent evidence of a current disability and evidence indicating as association 

between the appellant’s disability and his active service, but VA failed to obtain a medical 

opinion whether there was a nexus between the veteran’s tinnitus and his active service.  Charles 

v. Principi, 16 Vet.App. 370 (2002); 38 U.S.C.A. § 5103A. 

 

Pursuant to the Veterans Claims Assistance Act (VCAA), upon receipt of a complete or 

substantially complete application for benefits and prior to an initial unfavorable decision on a 

claim by an agency of original jurisdiction, the Secretary of Veterans Affairs (VA) is required to 

inform the claimant of the information and evidence not of record that: (1) is necessary to 

substantiate the claim; (2) the Secretary will seek to obtain, if any; and (3) the claimant is 

expected to provide, if any, and to request that the claimant provide any evidence in his (or her) 

possession that pertains to the claim.   Dennis v. Nicholson, 21 Vet.App. 18 (2007); 38 U.S.C.A. 

§ 5103(a); 38 C.F.R. § 3.159(b). 

 

Due process requires the VA to notify the claimant prior to the adjudication of the claim of the 

VA’s inability to obtain evidence that the VA has undertaken to obtain, so that the claimant has a 

fair and reasonable opportunity to try and secure it or procure alternative evidence at a time when 

such information will be most useful to the adjudicator.  Daves v. Nicholson, 21 Vet.App. 46 

(2007). 

 

Where a medical examiner specifically states that a medical opinion cannot be provided without 

information not currently available, the duty to assist requires the VA determine whether that 

information may be reasonably obtained, and if so, to make efforts to obtain it and seek an 

additional medical opinion which considers the relevant information.  Daves v. Nicholson, 21 

Vet.App. 46 (2007). 

 

Statement of reasons and bases provided by the BVA for its decision to deny entitlement to 

service connection for cause of the veteran’s death was inadequate, requiring remand, where the 

medical reviewer stated the cause of the veteran’ death could not be determined without an 

autopsy, but BVA never discussed the need for an autopsy, or whether an autopsy fell under the 

purview of the statutory duty to assist. Daves v. Nicholson, 21 Vet.App. 46 (2007); 38 U.S.C.A. 

§ 5103A. 

 

When the duty to assist is triggered, the duty includes the requirement that the VA provide 

reasonable tests and other examinations necessary to render a meaningful medical opinion.  

Daves v. Nicholson, 21 Vet.App. 46 (2007); 38 U.S.C.A. § 5103A. 
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The United States Court of Appeals for Veterans Claims, held that: (1) parameters of the duty of 

the Secretary of Veterans Affairs (VA) to assist in determining the level of disability for 

purposes of awarding a rating after the Secretary has revised a decision denying service 

connection may include requiring the VA to develop medical evidence through a retrospective 

medical evaluation, and (2) Board's failure to consider lay evidence of record regarding veteran's 

observable PTSD symptoms from 1947 to 1999 when service connection for PTSD was granted 

with a 50% disability rating required remand of veteran's appeal seeking a disability rating 

greater than 50% from 1947 until 1999.  Chotta v. Peake 22 Vet.App. 80 (2008). 

 

Index↑ 

 

Effective Date 

 

In determining proper effective date for unemployability compensation, the BVA should have 

determined the earliest date as of which it was ascertainable that an increase in disability had 

occurred, rather than the later date when the claimant submitted additional evidence which the 

BVA relied upon in eventually determining that condition was more incapacitating than level at 

which it was originally evaluated.  Wood v. Derwinski, 1 Vet.App. 367 (1991). 

 

BVA’s finding that the earliest effective date when a veteran’s symptoms warranting a 20% 

disability rating became ascertainable could not precede November 9, 1984 was clearly 

erroneous in light of a doctor’s examination report indicating that the veteran’s symptoms had 

existed at least 15 days earlier when the veteran’s private treating physician examined him.  

Quarles v. Derwinski, 3 Vet.App. 129 (1992). 

 

BVA’s findings in connection with denial of earlier effective date for 10% disability rating for 

lumbosacral strain were clearly erroneous and the veteran was entitled to 10% disability rating 

for lumbosacral strain as of the date of service connection; record on appeal revealed the veteran 

was suffering from pain on motion in his lower back at effective date of service connection and 

nothing in the record suggested to the contrary or reflected that the pain ever subsided.   Banks v. 

Principi, 3 Vet.App. 418 (1992). 

 

BVA’s finding that there was no clear and unmistakable error in a prior decisions denying the 

veteran entitlement to an earlier effective date for special monthly compensation was arbitrary 

and capricious; medical evidence available to the regional office revealed the veteran’s service-

connected disabilities, without consideration of his partial paralysis, rendered him in need of aid 

and attendance and that he suffered from aphasia including aphonia and alexia and was prone to 

epileptic convulsions which required that he have constant attendance.  Marlow v. Brown, 5 

Vet.App. 146 (1993). 

 

Determination of the BVA that February 24, 1986, was the earliest possible effective date for the 

veteran’s 100% scheduler rating for post concussion syndrome (PCS) was clearly erroneous, 

where the Board improperly failed to consider whether all the evidence of record, including 

evidence predating a December 1985 Board decision, showed an ascertainable increase in the 
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severity of the veteran’s then 50% rated service-connected PCS.    Swanson v. West, 12 Vet.App. 

442 (1999). 

 

Unless specifically provided otherwise in this chapter, the effective date of an award based on an 

original claim, a claim reopened after final adjudication, or a claim for increase, of 

compensation, dependency and indemnity compensation, or pension, shall be fixed in accordance 

with the facts found, but shall not be earlier than the date of receipt of application.  Livesay v. 

Principi, 15 Vet.App. 165 (2001)(citing) Crawford v. Brown, 5 Vet.App. 33, 35 (1993). 38 

C.F.R. § 3.400. 

 

The effective date of an increase in disability compensation is the earliest date as of which it is 

factually ascertainable that an increase in disability has occurred if a claim is received within one 

year of such date. Otherwise, the effective date is the date of receipt of the claim. 38 C.F.R. § 

3.400(o)(2). The Court has held that 38 U.S.C.A. § 5110(b)(2) and 38 C.F.R. § 3.400(o)(2) are 

applicable only where an increase in disability precedes a claim for an increased disability rating; 

otherwise the general rule of 38 C.F.R. § 3.400(o)(1) applies. See Harper v. Brown, 10 Vet. App. 

125, 126 (1997). Thus, three possible dates may be assigned depending on the facts of a case: 

 

(1) If an increase in disability occurs after the claim is filed, the date that the increase is 

shown to have occurred (date entitlement arose) (38 C.F.R. § 3.400(o)(1)); 

 

(2) If an increase in disability precedes the claim by a year or less, the date that the 

increase is shown to have occurred (factually ascertainable) (38 C.F.R. § 3.400(o)(2)); or 

 

(3) If an increase in disability precedes the claim by more than a year, the date that the 

claim is received (date of claim) (38 C.F.R. § 3.400(o)(2)). 

 

Harper, 10 Vet. App. at 126. 

 

Where the veteran submitted an application for review on appeal of a denial of service 

connection claim, but the regional office never took further action in response to the application 

which had placed the claim in appellate status, the regional office decision did not become final 

for purposes of effective date determination until the BVA issued the first decision on the matter, 

reopened the claim and remanded it to the regional office which subsequently granted service 

connection.  Myers v. Principi, 16 Vet.App. 228 (2002). 

Although an effective date generally can be no earlier than the date a claim to reopen was 

submitted, there are exceptions.  One such exception is when the claim is reopened based on 

previously missing service medical records, in which case the effective date can be as early as 

the date of receipt of claim on which a prior evaluation was made.  38 C.F.R. § 3.400(q)(2) 

(2007).  Taylor v. Nicholson, 21 Vet.App. 126 (2007). 

 

A claimant awarded total disability rating based on individual unemployability (TDIU) based on 

an already service-connected condition, which later renders him unable to secure or follow a 

substantially gainful occupation is entitled to consideration of an effective date pursuant to 

statute providing that the effective date of award of increased compensation is the earliest date it 
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was ascertainable that an increase in disability occurred, if the application was received within 

one year of that date.   38 U.S.C.A. § 5110(b)(2).  38 C.F.R. § 3.400(o)(2).  A claim for TDIU is 

a claim for increase rating and as such invokes application of 38 U.S.C.A. § 5110(b)(2).  Dalton 

v. Nicholson, 21 Vet.App. 23 (2007).  

 

The United States Court of Appeals for Veterans Claims, held that:  

(1) statement in regulation governing award of secondary service connection that a "secondary 

condition shall be considered a part of the original condition" did not require that effective date 

assigned for veteran's secondary condition be the same as the effective date for his underlying 

condition; (2) statute and regulation governing assignment of effective date for award of 

increased compensation were not applicable in assigning effective date for award of secondary 

service connection; and (3) effective date for TDIU rating could not be earlier than date of 

veteran's claim for secondary service connection for depression with anxiety. Ross v. Peake, 21 

Vet.App. 528 (2008). 

 

Whether an increase in disability occurred in the year prior to the application for TDIU, by its 

very nature, is a factual determination that must be made by the BVA in the first instance.  

Dalton v. Nicholson, 21 Vet.App. 23 (2007). 

 

Reopening a claim with new and material evidence is a recognized exception to the rule of 

finality, it cannot result in an earlier effective date).  Leonard v. Principi, 17 Vet.App. 447, 451 

(2004), aff'd 405 F.3d 1333 (Fed.Cir.2005). 

 

In the Rice decision, the Court noted that a Total Disability rating based on Individual 

Unemployability (TDIU) is not a "separate claim" for purposes of establishing an effective date.  

The Court held, in part: 

Considering more closely the facts of Comer, Roberson, Bernklau, and Norris, we hold 

that a request for TDIU, whether expressly raised by a veteran or reasonably raised by the 

record, is not a separate claim for benefits, but rather involves an attempt to obtain an 

appropriate rating for a disability or disabilities, either as part of the initial adjudication of 

a claim or, if a disability upon which entitlement to TDIU is based has already been 

found to be service connected, as part of a claim for increased compensation. The 

distinction between the two is important for purposes of assigning an effective date for an 

award of compensation. Different statutory and regulatory provisions apply depending on 

whether the claim is an original claim or one for increased compensation.  Rice v. 

Shinseki, 22 Vet.App. 477 (2009). 

 

 

Index↑ 
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Evidence 

 

In a claim for service connection, if the veteran engaged in combat with the enemy, adverse 

effect of not having an official report of in-service injury or disease can be overcome by 

satisfactory lay or other evidence.  Smith v. Derwinski, 2 Vet.App. 137 (1992). 

 

BVA improperly relied upon lack of official record which was contemporaneous with the alleged 

trauma as to the combat veteran’s claimed ear injury and completely disregarded the veteran’s 

own lay evidence and other evidence of record in determining entitlement to service connection 

thus requiring remand.  Smith v. Derwinski, 2 Vet.App. 137 (1992); 38 C.F.R. § 1154. 

 

BVA had to offer some basis for finding lay evidence insufficient to establish entitlement to 

service connection for hearing loss and could not simply point to the absence of medical 

evidence or say that it had considered the veteran’s testimony and evidence without making 

findings as to credibility and probative value of that evidence.    Rowell v. Principi, 4 Vet.App. 9 

(1993). 

 

Remand was required to enable the BVA to provide reasons or bases for not accepting lay 

testimony (service member statements) as to the veteran’s claim for service connection for 

hearing loss and for failing to obtain an audiology examination in response to the veteran’s 

treating physician statement that hearing loss was consistent with the type of noise to which the 

veteran reported being exposed to during heavy mortar use in WWII.  Swanson v. Brown, 4 

Vet.App. 148 (1993). 

 

BVA had a statutory obligation to provide reasons or bases for its decision to reject two 

diagnoses of PTSD and to embrace the two contrary diagnoses.  Williams v. Brown, 4 Vet.App. 

270 (1993). 

 

Although lay witnesses were not competent to offer expert medical testimony, that is to diagnose 

the veteran’s psychiatric condition or offer an opinion involving medical causation, those 

witnesses were perfectly competent to testify as to their firsthand observations of the veteran’s 

visible symptoms.  Doran v. Brown, 6 Vet.App. 283 (1994). 

 

In making findings of fact, the BVA is required to consider and discuss evidence on both sides of 

the issue and to reconcile any conflicts among such evidence or alternatively provide explanation 

of reasons for rejecting evidence favorable to the claimant or determining that such evidence is 

of little weight or probative value.  Quiamco v. Brown, 6 Vet.App. 304 (1994). 

 

Where a claim for service connection is brought by a combat veteran, the BVA must apply 

statute providing that satisfactory lay or other evidence that disease or injury was incurred in 

combat will be accepted as sufficient proof of service connection if the evidence is consistent 

with the circumstances, conditions, or hardships of such service, even if there are no official 

records indicating service incurrence, and such evidence may only be rebutted by clear and 

convincing evidence to the contrary.   Peters v. Brown, 6 Vet.App. 540 (1994). 
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BVA had to offer some basis for finding lay evidence insufficient to establish entitlement to 

service connection for hearing loss and could not simply point to the absence of medical or say 

that it had considered the veteran’s testimony and evidence without making findings as to 

credibility and probative value of that evidence.    Rowell v. Principi, 4 Vet.App. 9 (1993). 

 

Adjudication of claim for service connection for PTSD requires evaluation of supporting 

evidence in light of places, type, and circumstances of service as evidenced by service records, 

official history of each organization in which the veteran served, the veteran’s military evidence, 

and all pertinent medical and lay evidence.  West v. Brown, 7 Vet.App. 70 (1994). 

 

BVA improperly required the veteran to provide medical documentation to support testimony 

regarding in-service onset of the claimed condition.   Smith v. Brown, 10 Vet.App. 44 (1996). 

 

BVA had to offer some basis for finding lay evidence insufficient to establish entitlement to 

service connection for hearing loss and could not simply point to the absence of medical or say 

that it had considered the veteran’s testimony and evidence without making findings as to 

credibility and probative value of that evidence.    Rowell v. Principi, 4 Vet.App. 9 (1993). 

 

BVA cannot reject evidence favorable to the claimant without providing adequate reasons and 

bases for its decision.   Patton v. West, 12 Vet.App. 272 (1999). 

 

To comply with the statutory requirement to provide an adequate statement of reasons or bases to 

support its decision, the BVA must analyze the credibility and probative value of the evidence, 

account for the evidence that it finds to be persuasive or unpersuasive, and provide the reasons 

for its rejection of any material evidence favorable to the veteran.   Colayong v. West, 12 

Vet.App. 524 (1999). 

 

Regulation implementing statute under which the VA must accept satisfactory lay or other 

evidence as proof of service connection for any injury allegedly incurred in combat sets out a 

presumption that if the veteran produces evidence of symptomatic manifestations during or 

proximate to combat, aggravation or incurrence will be established; therefore, all a combat 

veteran must provide is the kind of evidence one engaged in combat is most likely to have 

available-lay testimony or other informal evidence of symptomatic manifestations, whether 

temporary or otherwise, of incurrence or aggravation-and VA then has the burden to rebut by 

clear and convincing evidence.  Dambach v. Gober, 223 F.3d 1376 (Fed.Cir. 2000); 38 U.S.C.A. 

§ 1154(b); 38 C.F.R. § 3.306. 

 

A three-step sequential analysis determines whether a combat veteran is entitled to service 

connection for claimed injuries: (1) the veteran must proffer satisfactory lay or other evidence of 

service incurrence or aggravation of such injury or disease, (2) proffered evidence must be 

consistent with circumstances, conditions, or hardships of such service, and (3) if the veteran 

satisfies the first two steps, government must rebut the presumption of service connection by 

clear and convincing evidence to the contrary.  Dambach v. Gober, 223 F.3d 1376 (Fed.Cir. 

2000); 38 U.S.C.A. § 1154(b). 
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To comply with requirement of written statement of the reasons or bases for its findings and 

conclusions, the BVA must analyze the credibility and probative value of the evidence, account 

for the evidence that it finds to be persuasive or unpersuasive, and provide the reasons for its 

rejection of any material evidence favorable to the veteran.  Jones v, Principi, 16 Vet.App. 219 

(2002). If the Board concludes that the lay evidence presented by a veteran is credible and 

ultimately competent, the lack of contemporaneous medical evidence should not be an absolute 

bar to the veteran’s ability to prove his claim of entitlement to disability benefits based on that 

competent lay evidence.  Buchanan v. Nicholson, 451 F.3d 1331 (Fed.Cir. 2006). 

 

In a claim for service connection, the CAVC committed legal error by requiring that lay evidence 

of medical symptoms be accompanied by contemporaneous medical records; statutes and 

regulations required that lay evidence be considered, if submitted, when a veteran’s claim seeks 

disability benefits, and lay evidence alone could be sufficient to establish a chronic disease.  

Nothing in the regulatory or statutory provisions require both medical and competent lay 

evidence; rather, they make clear that competent lay evidence can be sufficient in and of itself.  

The absence of contemporaneous objective medical records, medical documentation from 

service, or medical evidence within the presumptive period, do not render lay statements from 

the veteran, relatives, acquaintances, and service comrades not credible. Buchanan v. Nicholson, 

451 F.3d 1331 (Fed.Cir. 2006). Buchanan v. Nicholson, 451 F.3d 1331 (Fed.Cir. 2006); 38 

U.S.C.A. §§ 1154(a), 5107(b); 38 C.F.R. §§ 3.303(a), 3.307(b). 

 

To comply with the requirement for a statement of adequate reasons and bases for a decision, the 

BVA must analyze the credibility and probative value of the evidence, account for the evidence 

that it finds persuasive or unpersuasive, and provide reasons for its rejection of any material 

evidence favorable to the claimant.  Locklear v. Nicholson, 20 Vet.App. 410 (2006); 38 U.S.C.A. 

§ 7104(d)(1). 

 

BVA is required to include in its decision a written statement of reasons or bases for its findings 

and conclusions on all material issues of fact and law presented in the record; that statement must 

be adequate to enable an appellant to understand the precise basis for the Board’s decision, as 

well as facilitate informed judicial review.  Overton v. Nicholson, 20 Vet.App. 427 (2006). 

To comply with the statutory requirements that it provide a written statement of the reasons and 

bases for its decision, the Board of Veterans’ Appeals (BVA) must analyze the credibility and 

probative value of the evidence, account for the evidence that it finds persuasive or unpersuasive, 

and provide the reasons for its rejection of any material evidence favorable to the claimant.  

Dennis v. Nicholson, 21 Vet.App. 18 (2007); 38 U.S.C.A. § 7104(d)(1). 

 

Pursuant to the Veterans Claims Assistance Act (VCAA), upon receipt of a complete or 

substantially complete application for benefits and prior to an initial unfavorable decision on a 

claim by an agency of original jurisdiction, the Secretary of Veterans Affairs (VA) is required to 

inform the claimant of the information and evidence not of record that: (1) is necessary to 

substantiate the claim; (2) the Secretary will seek to obtain, if any; and (3) the claimant is 

expected to provide, if any, and to request that the claimant provide any evidence in his (or her) 

possession that pertains to the claim.   Dalton v. Nicholson, 21 Vet.App. 23 (2007); 38 U.S.C.A. 

§ 5103(a); 38 C.F.R. § 3.159(b). 
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Board of Veterans Appeals was presumed to have considered certain evidence purportedly 

favorable to veteran's claim for an increased disability rating, even though Board failed to 

mention evidence in its decision denying claim, where the evidence was before the Board. 

Newhouse v. Nicholson, C.A.Fed.2007, 497 F.3d 1298. 

 

The Court has emphasized that "symptoms, not treatment, are the essence of any evidence of 

continuity of symptomatology."  Savage v Gober, 10 Vet.App. at 496 (citing Wilson v. 

Derwinski, 2 Vet.App. 16, 19 (1991)).  Once evidence is determined to be competent, the Board 

must determine whether such evidence is also credible.  See also Layno v. Brown, 6 Vet. App. 

465, 470 (1994). (distinguishing between competency ("a legal concept determining whether 

testimony may be heard and considered") and credibility ("a factual determination going to the 

probative value of the evidence to be made after the evidence has been admitted"))  Barr v. 

Nicholson, 21 Vet.App. 303 (2007). 

 

The United States Court of Appeals for Veterans Claims, held that regulation requiring the 

Department of Veterans Affairs (VA) to reconsider a claim when it "receives or associates with 

the claims file relevant official service department records that existed and had not been 

associated with the claims file when VA first decided the claim," was applicable to unit records 

provided to the regional office (RO) by the U.S. Armed Services Center for Research of Unit 

Records (USASCRUR).  Vigil v. Peake, 22 Vet.App. 63 (2008). 

 

If a veteran shows that he suffered an injury or contracted a disease during active military 

service, that injury or disease will be presumed to have occurred in the line of duty for purposes 

of claiming disability compensation; that presumption can be rebutted only if the government 

shows that the injury or disease was caused by the veteran’s own willful misconduct or abuse of 

alcohol or drugs.  38 U.S.C. §§ 105(a), 1110.  Holton v. Shinseki, 557 F.3d. 1362 (2009). 

 

Neither the claimant nor the Department of Veterans Affairs has any responsibility to submit or 

gather evidence relating to service connection if the claimant’s particular condition is statutorily 

presumed to be service-connected.  Skoczen v. Shinseki, 564 F.3d 1319 (2009).  38 USC §§ 

105(a), 1111, 1112, 1116, 1118. 

 

A claimant seeking VA benefits enjoys the “benefit of the doubt rule,” or alternatively an 

“equality of the evidence” standard, as opposed to the more common preponderance of the 

evidence standard applied in most civil contexts.  This standard can be thought of as the burden 

of persuasion, in that evidence must rise to a state of equipoise for the claimant to win. 38 U.S.C. 

§ 5107(b).  Skoczen v. Shinseki, 564 F.3d 1319 (2009).  38 U.S.C. § 5107(b).  

 

Index↑ 
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Examinations 

 

VA’s duty to assist includes conducting thorough and contemporaneous medical examination, 

one which takes into account records of prior medical treatment, so that the evaluation of the 

claimed disability will be a fully informed one.  Martin v. Brown, 4 Vet.App. 136 (1993). 

 

VA breached its duty to assist the veteran in developing the facts pertinent to the claim for 

unemployability when it conducted a medical examination of the veteran without the benefit of 

past medical records, even though the veteran indicated that he had been seeking private medical 

treatment on a monthly basis.  Martin v. Brown, 4 Vet.App. 136 (1993). 

 

Decision by the BVA that the evidence of the veteran’s urinary difficulties did not demonstrate 

the onset of multiple sclerosis (MS) was a medical conclusion, and thus had to be supported by 

medical evidence.  Bernard v. Brown, 4 Vet.App. 384 (1993). 

 

BVA erred by not supporting the denial of service connection for a bilateral knee disability based 

on all the evidence and failed in its duty to assist the veteran by scheduling an examination to 

obtain a medical opinion concerning the etiology of the bilateral knee disorder or on the question 

whether the veteran may have been clinically asymptomatic for knee trauma during service as a 

result of a jeep accident while on active duty.   Rollins v. Brown, 8 Vet.App. 8 (1995). 

 

A thorough medical examination should take into account the records of prior medical treatment 

so that the evaluation of the veteran’s disabilities will be a fully informed one.  Seals v. Brown, 8 

Vet.App. 291 (1005). 

 

VA’s examination report that noted the veteran’s complaints of pain from his mandible 

condition, but did not discuss the impact of any pain on loss of masticatory function was 

inadequate for rating purposes.  Floyd v. Brown, 9 Vet.App. 88 (1996). 

 

VA failed to fulfill its statutory duty to assist when it did not conduct a contemporaneous 

audiology examination before issuing a regional office decision denying the veteran a 

compensable rating for bilateral hearing loss, but instead relied on results from an examination 

conducted two years prior where the veteran had complained after initial examination of 

worsening ear problems.  Snuffer v. Gober, 10 Vet.App. 400 (1997). 

 

Remand was required with respect to the decision of the BVA which denied entitlement to an 

increased evaluation for headaches where the veteran’s medical examination was inadequate 

because the regional office failed to comply with directions in prior BVA remand order.  Stegall 

v. West, 11 Vet.App.268 (1998). 

 

Where the record does not adequately reveal the current state of a claimant’s disability, the 

fulfillment of the statutory duty to assist may require a thorough and contemporaneous medical 

examination.   Colayong v. West, 12 Vet.App. 524 (1999). 
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In disability compensation claims, the VA must provide a VA medical examination when there 

is: (1) competent evidence of a current disability or persistent or recurrent symptoms of a 

disability; (2) evidence establishing that an event, injury, or disease occurred in service or 

establishing certain diseases manifesting during an applicable presumptive period for which the 

claimant qualifies; (3) an indication that the disability or persistent or recurrent symptoms of a 

disability may be associated with the veteran’s service or with another service-connected 

disability, but; (4) insufficient competent medical evidence on file for the VA to make a decision 

on the claim.  BVA’s failure to address whether the evidence indicated the veteran’s disability 

may be associated with an in-service event, which is the 3rd element to consider when assessing 

the need for a medical examination in a disability compensation case resulted in remand.  

McLendon v. Nicholson, 20 Vet.App. 79 (2006); 38 U.S.C.A. § 5103A(d)(2); 38 C.F.R. § 

3.159(c)(4)(i). 

 

BVA must provide an adequate statement of reasons and bases for its conclusion that the VA is 

not required to provide a medical examination or opinion in a claim.  Locklear v. Nicholson, 20 

Vet.App. 410 (2006). 

 

Where the record does not adequately reveal the current state of a claimant’s disability, the 

fulfillment of the duty to assist includes providing a thorough and contemporaneous medical 

examination that considers the claimant’s prior medical examinations and treatment.  Cox v. 

Nicholson, 20 Vet.App. 563 (2007)(citing McLendon v. Nicholson, 20 Vet.App. 79 (2006); 38 

U.S.C.A. § 5103A(d)(1); 38 C.F.R. § 4.1. 

 

VA may satisfy its statutory duty to assist by providing a medical examination conducted by an 

examiner able to provide “competent medical evidence,” and such examiner need not be a 

physician.  Cox v. Nicholson, 20 Vet.App. 563 (2007). 

 

When the record lacks a specific diagnosis, for example tinnitus, and  as such is also silent as to 

whether the condition is related to military service, but the record does show lay evidence of 

tinnitus during service, and evidence of current symptoms of tinnitus, then the veteran is entitled 

to a medical examination.  Palczewski v. Nicholson, 21 Vet.App. 174 (2007); 38 U.S.C. § 

5103A(d)(2). 

 

A medical examination or opinion is necessary if the record before the VA (1) contains 

competent evidence that the claimant has a current disability, or persistent or recurrent symptoms 

of disability, and (2) indicates that the disability or symptoms may be associated with the 

claimant’s active service, but (3) does not contain sufficient medical evidence for the VA to 

make a decision on the claim.  If the aforementioned criteria are met, the claimant has the right to 

receive a VA examination or opinion.  Washington v. Nicholson, 21 Vet.App. 191 (2007). 

 

As part of the duty to assist in disability compensation claims, the VA must provide a medical 

examination or opinion if there is competent evidence of a current disability, an indication that 

the disability may be associated with service, and insufficient medical evidence to render a 

decision on the claim.  Daves v. Nicholson, 21 Vet.App. 46 (2007); 38 U.S.C.A. § 5103(d). 
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In claims involving an increase for hearing loss, in addition to dictating objective hearing tests 

results, a VA audiologist must fully describe in the final examination report the functional effects 

caused by a hearing disability on occupational functioning and daily activities.  Martinak v. 

Nicholson, 21 Vet.App. 447 (2007); 38 C.F.R. § 4.10, 4.85(a). 

 

VA medical examination report was inadequate where examiner failed to review the veteran’s 

prior medical records and did not provide an opinion as to whether the veteran’s disability was 

related to service.  Barr v. Nicholson, 21 Vet.App. 303 (2007). 

 

A medical opinion by the VA examiner is adequate when it is based upon consideration of the 

veteran’s prior medical history and examinations and also describes the disability in sufficient 

detail so that the evaluation of the claimed disability by the BVA will be a fully informed one.  

Barr v. Nicholson, 21 Vet.App. 303 (2007). 

 

Without a medical opinion that clearly addresses the relevant facts and medical science, the BVA 

is left to rely on its own lay opinion, which it is forbidden from doing.  Not only must the 

medical opinion clearly consider direct service connection, it must support the opinion with 

analysis the BVA can consider and weigh against contrary opinions. Stefl v. Nicholson, 21 

Vet.App. 120 (2007). 

 

A medical opinion provided by the VA as part of the duty to assist is adequate where it is based 

upon consideration of the veteran’s prior medical history and examinations and also describes 

the disability, if any, in sufficient detail so that the evaluation of the claimed disability by the 

BVA will be a fully informed one.  Stefl v. Nicholson, 21 Vet.App. 120 (2007); 38 C.F.R. § 4.2. 

 

Medical nexus opinion which found that the veteran’s nasal sinus condition was not related to 

service because the condition was not entitled to presumptive service connection, without clearly 

considering direct service connection, was inadequate.  Stefl v. Nicholson, 21 Vet.App. 120 

(2007). 

 

Veteran's claim based on properly diagnosed disease or injury cannot be considered the same as 

a claim based on distinctly diagnosed disease or injury, for purposes of statute providing that 

when a claim is disallowed by the Board of Veterans' Appeals a claim based upon the same 

factual basis may not be considered, even though both claims involve the same symptomatology; 

claims based upon distinct diagnosed diseases or injuries must be considered separate and 

distinct claims. Boggs v. Peake, C.A.Fed.2008, 520 F.3d 1330. 

 

Parameters of the duty of the Secretary of Veterans Affairs (VA) to assist in determining the 

level of disability for purposes of awarding a disability rating for purposes of awarding a 

disability rating after the Secretary has revised a decision denying service connection may 

include requiring the VA to develop medical evidence through a retrospective medical evaluation 

in situations where there is a lack of medical evidence for the time period being rated. Chotta v. 

Peake, 22 Vet.App. 80 (2008); 38 U.S.C.A. § 5103A(d)(1). 
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If the record raises a question as to whether the veteran’s symptoms were caused by the service 

connected condition or something else, then an etiology opinion may be required, including 

obtaining a retrospective medical opinion. Chotta v. Peake, 22 Vet.App. 80 (2008). 

 

Veteran appealed a decision of the BVA denying claim for a compensable rating for his service-

connected hepatitis, where it was agreed at a personal hearing that the hearing officer would 

request a VA examination of the veteran, but the regional office found that another VA 

examination was not medically indicated and the BVA was obligated to discuss adequately the 

hearing officer’s statements and explain to the veteran in its decision why the VA, despite its 

duty to assist claimants, would not or need not provide the promised medical examination, and 

its failure to do so required remand of the case.  Sanders v. Principi, 17 Vet.App. 232 (2003); 38 

U.S.C.A. § 7104(d)(1). 

 

There was substantial compliance with engagement letter from the Board of Veterans Appeals to 

Department of Veterans Affairs (VA) medical center requesting the expert opinion of an 

"internal medicine specialist" as to whether veteran's service-connected brain injuries caused or 

contributed to his death, when Board received the opinion of a neurologist, as a neurologist is the 

specialist who could reasonably be expected to provide the appropriate medical analysis and 

opinion to resolve the question posed by the Board in its engagement letter.  D'Aries v. Peake, 22 

Vet.App. 97 (2008).  

 

In all cases, it is what an examiner learns from the claims file for use in forming the expert 

opinion–and not just the reading of the file–that matters. When the VA uses facts obtained from 

review of the claims file as a basis for crediting one expert opinion over another, it is incumbent 

upon the VA to point out those facts and explain why they were necessary or important in 

forming the appropriate medical judgment.  The Court determined that claims file review, as it 

pertains to obtaining an overview of the claimant's medical history, is not a requirement for 

private medical opinions. The Court does not impose a burden of claims file review on all private 

physicians furnishing medical evidence.  Nieves-Rodriguez v. Peake, 22 Vet.App. 295 (2008). 

 

Index↑ 

 

Extraschedular  

 

Veteran’s claim for an extraschedular rating for hearing loss would be remanded, where the 

BVA in denying the claim, failed to adequately address evidence in the record regarding the 

impact of the veteran’s hearing loss on his employment.  Hibbard v. West, 13 Vet.App. 546 

(2000); 38 C.F.R. § 3.321(b)(1). 

 

Finding of the BVA that the veteran seeking an extraschedular TDIU remained “employed” was 

clearly erroneous, where there was no evidence that the veteran, although technically still 

“employed” was earning income in excess of the poverty threshold or a living wage.  Bowling v. 

Principi, 15 Vet.App. 1 (2001); 38 C.F.R. § 4.16(b). 

 



33 

 

Finding of the BVA that the veteran seeking an extraschedular TDIU showed “an ability to 

obtain other employment” was clearly erroneous, where the BVA relied on the absence of 

evidence rather than on any affirmative evidence of employability.  Bowling v. Principi, 15 

Vet.App. 1 (2001); 38 C.F.R. § 4.16(b). 

 

Where there is plausible evidence that a claimant seeking extraschedular TDIU is unable to 

secure and follow a substantially gainful occupation and where the BVA has not relied on any 

affirmative evidence to the contrary, the CAVC will reverse the BVA’s determination as a matter 

of law that the veteran’s case is ineligible for extraschedular consideration under by referral to 

the C&P Director.  Bowling v. Principi, 15 Vet.App. 1 (2001); 38 C.F.R. § 4.16(b). 

 

Extraschedular rating consideration is a component of a claim for an increased rating, and thus 

the BVA is obligated to consider the applicability of extraschedular ratings to a claimant’s 

increased-rating case; and where the BVA does not refer a claim for extraschedular review, the 

BVA must provide an adequate statement of reasons or bases for its decision not to do so.  

Brambley v. Principi, 17 Vet.App. 20 (2003); 38 C.F.R. § 3.321(b)(1). 

 

BVA did not provide an adequate statement of reasons or bases for its decision not to refer the 

veteran’s back disabilities for extraschedular consideration, where the BVA concluded that 

record did not support such referral, but at the same time remanded the claim for a rating of total 

disability based on individual unemployability (TDIU) because “additional development” of the 

record regarding employability was necessary; both adjudications required a complete picture of 

the veteran’s service-connected disabilities and their effect on his employability.  Brambley v. 

Principi, 17 Vet.App. 20 (2003); 38 C.F.R. §§ 4.1, 4.2, 4.10, 4.16, 3.321(b)(1). 

 

The United States Court of Appeals for Veterans Claims, held that Board erred in not discussing 

whether veteran's disabilities warranted referral for extraschedular evaluation.  Although the 

Board may not assign an extraschedular rating in the first instance, it must specifically adjudicate 

whether to refer a case for extraschedular evaluation when the issue either is raised by the 

claimant or is reasonably raised by the evidence of record. 38 C.F.R. § 3.321(b)(1).  Barringer v. 

Peake, 22 Vet.App. 242 (2008). 

 

The United States Court of Appeals for Veterans Claims, held that:  

(1) the regulation governing extraschedular rating does not contemplate or require a calculation 

of the income that may not have been realized because of a service-connected disability;  

(2) Board's determination that veteran had not experienced marked interference with obtaining or 

retaining employment was not a proper basis for finding schedular rating to be adequate; and  

(3) Board's determination that veteran's PTSD did not warrant referral for extraschedular 

consideration was not clearly erroneous.  Thun v. Peake, 22 Vet.App. 111 (2008). 

 

When either the claimant or the evidence of record suggests that a schedular rating may be 

inadequate, the Board must specifically adjudicate the issue of whether referral for an 

extraschedular rating is warranted.  Thun v. Peake, 22 Vet.App. 111 (2008). 

 

Index↑ 
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Formal Claim 

 

If a formal claim for veteran’s disability compensation has not been received by the VA upon its 

receipt of an informal claim, the VA must forward an application to the claimant; the claimant 

must return the formal claim to the VA within one year to make the date of receipt of the 

informal claim an appropriate effective date for the claim.  Servello v. Derwinski, 3 Vet.App. 196 

(1992). 

 

A "claim" is defined broadly to include a formal or informal communication in writing 

requesting a determination of entitlement or evidencing a belief in entitlement to a benefit. 38 

C.F.R. § 3.1(p); Brannon v. West, 12 Vet. App. 32, 34-35 (1998); Servello v. Derwinski, 3 Vet. 

App. 196, 199 (1992). Any communication indicating an intent to apply for a benefit under the 

laws administered by the VA may be considered an informal claim provided it identifies, but not 

necessarily with specificity, the benefit sought. See 38 C.F.R. § 3.155(a). To determine when a 

claim was received, the Board must review all communications in the claims file that may be 

construed as an application or claim. See Quarles v. Derwinski, 3 Vet. App. 129, 134 (1992). 

 

Index↑ 

 

Fugitive Felon (Forfeiture) 

 

A VA Office of General Counsel opinion, addressing how fugitive felon status affected payment 

of VA benefits to dependents, noted that the VA fugitive felon provision was modeled after 

Public Law No. 104-193, which barred fugitive felons from receiving Supplemental Security 

Insurance from the Social Security Administration (SSA) and food stamps from the Department 

of Agriculture. VAOPGCPREC 7-2002 (December 3, 2002).  It was noted that Public Law No. 

104-193 “was designed to cut off the means of support that allows fugitive felons to continue to 

flee” and the VA’s General Counsel opined: “Clearly, Congress' intention was to deny fugitives 

the means to maintain themselves in that [fugitive] status.”  Id (citing the Senate report on 

S.1088, obtained from the 107
th

 Congress).  The SSA's fugitive felon provision is essentially 

identical to the VA provision enacted by public law 107-103.  See 42 U.S.C.A. § 1382(e)(4)(A). 

 

Both the controlling statute and the regulation specifically include the intentional act of "fleeing 

to avoid prosecution" as a condition of finding fugitive felon status.    Furthermore, Courts 

examining the SSA statute have found that a person must have knowledge his apprehension be 

sought and there must be a finding of flight in order for benefits to be severed.  See Oteze 

Fowlkes v. Adamec, 432 F.3d 90, 96-97(2d Cir. 2005)(finding the SSA's interpretation of the 

statute to suspend benefits without a finding of flight was improper); see also Garnes v. 

Barnhardt, 352 F. Supp. 2d 1059, 1065-1066 (N.D. Cal. 2004) and Hull v. Barnhart, 336 F. 

Supp. 2d 1113 (D.Or. 2004) (finding the SSA's interpretation that the mere presence of a warrant 

was sufficient to establish fugitive felon status was in contradiction to the underlying statute and 

regulations applicable to SSA benefits). 
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In Oteze Fowlkes, 432 F.3d, it was also noted that fleeing indicates the conscious evasion of 

arrest or prosecution, and therefore, there must be some evidence that the individual was aware 

of the fact that they were wanted. 

 

Index↑ 

 

Increased Evaluation 

 

Remand was necessary to enable the BVA to consider evidence pertaining to the necessity for 

knee brace and existence of pain related to the service-connected knee ailment in determining 

entitlement to a disability rating of 60% under DC 5055 (38 C.F.R. § 4.71(a)(1989) for the use of 

a knee prosthesis “with chronic residuals consisting of severe painful motion or weakness in the 

affected extremity.”  Payne v. Derwinski, 1 Vet.App. 85 (1990). 

 

Remand was required to enable the BVA to consider the claimant’s unrebutted evidence of 

painful motion in making the determination on the claimant’s  request of increased rating for 

rheumatoid arthritis.  Ferguson v. Derwinski, 1 Vet.App. 428 (1991). 

 

Failure of the rating board to award the veteran a disability rating of 30% for through and 

through gunshot wound to the leg constituted clear and unmistakable error, and thus the veteran 

was entitled to have the disability rating of 30% made retroactive to the date of the original 

rating decision; the record indicated that the bullet that tore through the veteran’s thigh passed 

through two muscle groups thus warranting rating of at least a moderate degree of disability.   

Myler v. Derwinski, 1 Vet.App. 571 (1991). 

 

Where the veteran asserts to the BVA facts which would support rating of compensable 

functional disability due to pain, regulation recognizing that functional loss may be caused by 

pain on use or limitation of flexion, and that functional loss caused by either factor should be 

compensated at the same rate and must be applied to determine if a compensable rating is 

warranted.  Schafrath v. Derwinski, 1 Vet.App. 589 (1991). 

 

BVA in denying the veteran’s increased disability rating for panic disorder with mild 

agoraphobia erred in failing to adequately explain why it apparently discounted evidence 

favorable to the veteran’s claim.  Fisher v. Derwinski, 2 Vet.App. 406 (1992). 

 

Failure of the BVA to consider, or acknowledge that it did consider evidence that which would 

strongly suggest that the veteran was entitled to 60% schedular disability rating for pulmonary 

emphysema violated statute requiring the BVA to consider all evidence before it and to explain 

its reasons or bases for its findings and conclusions with respect to those issues.  South v. 

Derwinski, 2 Vet.App. 414 (1992). 

 

Remand was required to enable the BVA or provide adequate analysis as to how it reached its 

conclusion that the veteran’s degree of impairment due to service-connected PTSD was no more 

than “considerable” under the diagnostic code despite opinions of two physicians that the 

veteran’s impairment ranged from moderate to severe or opinion of a third physician that the 
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veteran was almost completely dysfunctional and that his incapacity for employment was almost 

100%.   Ewing v. Derwinski, 2 Vet.App. 459 (1992). 

 

BVA failed to consider and correctly apply relevant law and regulations in denying entitlement 

to increased rating for residuals of left pneumothorax with musculoskeletal chest wall pain; BVA 

stated without analysis that in its judgment the symptoms were most compatible with 10% 

evaluation and that a higher rating was not warranted and it failed to address claim for a total 

disability based on unemployability.  Elliott v. Derwinski, 2 Vet.App. 463 (1992). 

 

There was no plausible basis in the record for the factual determination of the BVA that the 

veteran’s psychiatric condition was to be rated as 30% disabling; evidence revealing more than 

definite industrial impairment included a physician’s opinion that the veteran was 100% 

disabled, clinical psychologist’s opinion that the veteran’s condition severely interfered with his 

ability to function, and VA doctor’s diagnosis that his vocational adjustment was severely 

impaired.  Magusin v. Derwinski, 2 Vet.App. 547 (1992). 

 

BVA applied a standard that exceeded that found in relevant regulation to support its conclusion 

that the veteran’s service-connected cystic acne with scrotal nodule did not warrant an increased 

evaluation and in doing so committed error; BVA’s brief statement implied that constant itching 

had to be shown by excoriation and the regulation was silent with regard to excoriation or any 

other evidence needed to show continual itching.  Pernorio v. Derwinski, 2 Vet.App. 625 (1992). 

 

BVA failed to discuss pertinent regulations where the claimant asserted to the BVA facts which 

would support a rating of a compensable functional disability due to pain; the BVA never 

mentioned the impact of the veteran’s pain on functional loss with respect to his low back 

disability.  Quarles v. Derwinski, 3 Vet.App. 129 (1992). 

 

Where a veteran specifically requested an increase higher than 30% for psychiatric impairment, 

the BVA had an obligation to explain why the veteran’s symptoms comported with the criteria of 

the 50% disability rating, but not the 70% or 100% disability ratings, under the BVA’s duty to 

explain the rating criteria used in determining the category into which the symptoms fall.  

Shoemaker v. Derwinski, 3 Vet.App. 248 (1992). 

 

The evidence of record compellingly established that the veteran was entitled to an increased 

disability rating for PTSD of at least 70% according to clinical findings from a VA psychiatric 

examination.  Barnhill v. Brown, 5 Vet.App. 75 (1993). 

 

Failure of the BVA to address both the existence and extent of the veteran’s pain, as well as any 

limitation of motion due to his service-connected disabilities, required remand of claim for 

increased rating for residuals of left femur fracture and residuals of compression fracture at L1 

and spondylolisthesis at L5-S1 based on functional loss due to pain.  Voyles v. Brown, 5 

Vet.App. 451 (1993). 
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Potential difficulty in evaluating the veteran’s neurological residuals cannot properly be the basis 

for depriving the veteran of the proper disability rating.   Bierman v. Brown, 6 Vet.App. 125 

(1994). 

 

BVA did not fulfill its duty to assist the veteran in the development of his claim for increase in 

the rating for tinea pedis where the condition consisted of active and inactive stages during 

which the condition improved, and the VA examination on which the BVA based its decision 

occurred during an inactive stage.  Ardison v. Brown, 6 Vet.App. 405 (1994). 

 

Consideration of factors which are wholly outside of the rating criteria provided by regulations 

for rating of disorders is error as a matter of law; thus, when adjudicating or rating cases, the 

agency cannot use a standard which exceeds that found in the regulation.   Massey v. Brown, 7 

Vet.App. 204 (1994). 

 

BVA was required to consider a higher disability rating for the veteran’s service-connected left 

shoulder disorder, though examination report indicated that limitation of motion was 

approximated at 45 degrees, the criteria for the existing 20% rating, the examination merely 

recorded the veteran’s range of motion at the time without considering functional loss on use or 

due to flare-ups.  DeLuca v. Brown, 8 Vet.App. 202 (1995). 

 

BVA erred in concluding that the veteran’s left shoulder disability did not involve muscles or 

nerves in rating disability based on limitation of motion without directing inquiry to fatigability, 

incoordination, and pain on movement.  Deluca v. Brown, 8 Vet.App. 202 (1995). 

 

The Court held that the BVA abused discretion in denying an extension of temporary total 

disability rating where notations in the medical records indicated that the veteran was unable to 

work following the surgery and required additional convalescence.  Seals v. Brown, 8 Vet.App. 

291 (1995). 

 

The Court reversed a BVA decision and held that the veteran was entitled to a compensable 

rating of 10% for subluxation of the left knee.  Johnson v. Brown, 9 Vet.App. 7 (1996). 

 

BVA’s conclusory statement on the veteran’s industrial impairment that his sociable affect and 

behavior is inconsistent with severe social and industrial impairment with only passing reference 

to his work performance was insufficient to meet its statutory duty to provide statement of 

reasons or bases for its decision to deny higher than 50% disability rating for PTSD.  Mitchem v. 

Brown, 9 Vet.App. 138 (1996). 

 

BVA was not precluded from considering whether referral to the under secretary for benefits for 

extraschedular rating was appropriate and concluding that the schedule evaluation was 

inadequate.   Bagwell v. Brown, 9 Vet.App. 337 (1996). 

 

BVA’s finding that the veteran’s gunshot wound was through and through skin, rather than 

muscle, as basis for denying an increased rating claim did not have plausible basis in the record; 
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reports of medical examinations provided evidence that the bullet penetrated muscle and there 

was no contrary medical opinion.   Beyrle v. Brown, 9 Vet.App. 377 (1996). 

 

BVA, after denying entitlement to an increased scheduler rating for the service-connected 

osteomyelitis in the right foot, erred by not considering referral of such claim to the VA official 

for consideration of an extraschedular rating.   Smallwood v. Brown, 10 Vet.App. 93 (1997). 

 

BVA is required to consider the impact of pain in making its disability rating determination.   

Spurgeon v. Brown, 10 Vet.App. 194 (1997). 

 

A claim for an increased rating is a new claim, not subject to the provisions of statute prohibiting 

reopening of previously and finally disallowed claims except upon new and material evidence. 

Buckley v. West, 12 Vet.App. 76 (1998). 

 

Claim for increased rating of service-connected condition is new claim, not subject to provisions 

prohibiting reopening of previously disallowed claims except upon new and material evidence. J. 

Johnston v. Brown, 10 Vet.App. 80. (1997). 

 

Remand of the veteran’s claim for increased disability rating for residuals of a gunshot wound 

for readjudication of the claim was necessary pursuant to version of the rating schedule most 

favorable to him, where most recent consideration of applicable code was 1996 decision of the 

BVA, while the Schedule for Rating Disabilities of Muscle Injuries was amended on July 3, 

1997.  Fisher v. West, 11 Vet.App. 121 (1998). 

 

Remand of decision of the BVA denying entitlement to an increased rating for PTSD was 

required, where the BVA did not adequately explain why the veteran’s disability rating did not 

amount to a severe impairment of social and industrial adaptability which would require the 

assignment of a 70% disability rating.   Mittleider v. West, 11 Vet.App. 181 (1998). 

 

Denial of the veteran’s claim for a rating increase for the service-connected lymphadenopathy 

was legally erroneous; in failing to assign a 100% rating for the veteran’s active disease, the 

BVA did not grant the veteran the benefit of the law most favorable because the Board did not 

base its analogous rating of the lymphadenopathy on the amended rating schedule for Hodgkin’s 

disease.  Green v. West, 11 Vet.App. 472 (1998). 

 

Disability ratings are to be based as far as practicable upon the average impairment in earning 

capacity from such diseases and injuries and their residual conditions in civil occupations.   

Fenderson v. West, 12 Vet.App. 119 (1999). 

 

On a claim for an original or an increased disability rating, the claimant will generally be 

presumed to be seeking the maximum benefit allowed by law and regulation, and it follows that 

such a claim remains in controversy where less than the maximum available benefit is awarded.  

Fenderson v. West, 12 Vet.App. 119 (1999). 
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Rule that where entitlement to compensation has already been established and an increase in 

disability rating is at issue, the present level of disability is of primary importance, does not 

apply to the assignment of an initial rating for a disability following an initial award of service 

connection for that disability; at the time of an initial rating separate ratings can be assigned for 

separate periods of time based on the fact found, practice known as “staged” ratings.  Fenderson 

v. West, 12 Vet.App. 119 (1999). 

 

Where a claimant asserts to the BVA facts that would support a rating of compensable functional 

disability due to pain, the regulation relating to functional loss due to inflammation or damage to 

parts of the exoskeletal system must be applied to determine of a compensable rating is 

warranted.   Fenderson v. West, 12 Vet.App. 119 (1999). 

 

BVA did not provide an adequate statement of reasons or bases, as required by statute for its 

determination that the veteran did not qualify for a rating in excess of the currently assigned 60% 

for the service-connected Pott’s disease.  Colayong v. West, 12 Vet.App. 524 (1999). 

 

Failure of the BVA to assign a 40% disability rating pursuant to diagnostic code for low back 

disability was contrary to law, where 1995 neurological examinations indicated severe limitation 

of movement; although most recent examination in 1997 indicated some improvement, the 

examination was not adequate because the examiner offered nothing more than what was noted 

in the previous Department of Veterans Affairs.  Powell v. West, 13 Vet.App. 31 (1999); 38 

C.F.R. § 4.71(a). 

 

Decision of the BVA on the issue of an increased disability rating for the veteran’s foot condition 

was inadequate for appellate review, requiring remand, where the BVA changed the diagnostic 

code which it used to rate the veteran’s service-connected injury, but it could not be determined 

if the BVA discontinued a protected rating contrary to statute while simultaneously granting 

service connection for a different injury, or merely modified the veteran’s disability rating.  

Sanders v. West, 13 Vet.App. 491 (2000). 

 

The most recent or current medical findings are to be given precedence over the past 

examination in adjudicating claims for a rating increase after an initial rating has been assigned 

in a final VA decision.  Bowling v. Principi, 15 Vet.App. 1 (2001). 

 

Finding of the BVA that the veteran’s PTSD was only 50% disabling was clearly erroneous, 

where the BVA failed to consider all evidence in terms of applicable diagnostic code criteria.  

Bowling v. Principi, 15 Vet.App. 1 (2001); 38 C.F.R. § 4.130. 

 

Statement of reasons and bases for the decision of the BVA denying disability rating higher than 

30% for the service-connected vascular headaches was inadequate, where the Board failed to 

address the veteran’s letter to the regional office which was the most recent information in the 

record on appeal regarding the veteran’s headaches and related information about headache 

frequency, severity, incapacitation, prostration, and employment status.  Pierce v. Principi, 18 

Vet.App. 440 (2004). 
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At the time of an initial rating of a veteran’s disability, staged disability ratings are appropriate 

when the issue involves a veteran’s increased-rating claim, and when the factual findings show 

distinct time periods where the service-connected disability exhibits symptoms that would 

warrant different ratings.  The BVA must provide adequate reasons and bases concerning 

whether a staged rating is appropriate.  Hart v. Mansfield, 21 Vet.App. 505 (2007). 

 

In the Rice decision, the Court noted that a Total Disability rating based on Individual 

Unemployability (TDIU) is not a "separate claim" for purposes of establishing an effective date.  

The Court held, in part: 

 

Considering more closely the facts of Comer, Roberson, Bernklau, and Norris, we hold 

that a request for TDIU, whether expressly raised by a veteran or reasonably raised by the 

record, is not a separate claim for benefits, but rather involves an attempt to obtain an 

appropriate rating for a disability or disabilities, either as part of the initial adjudication of 

a claim or, if a disability upon which entitlement to TDIU is based has already been 

found to be service connected, as part of a claim for increased compensation. The 

distinction between the two is important for purposes of assigning an effective date for an 

award of compensation. Different statutory and regulatory provisions apply depending on 

whether the claim is an original claim or one for increased compensation.  Rice v. 

Shinseki, 22 Vet.App. 477 (2009). 

 

 

All three symptoms are not required for an award of a 30 percent disability rating for 

hypothyroidism under Diagnostic Code 7903 providing that such rating is warranted upon a 

showing of “fatigability, constipation, and mental sluggishness,” upon application of the 

regulation providing that “where there is a question as to which of two evaluations shall be 

applied, the higher evaluation will be assigned if the disability picture more nearly approximates 

the criteria for that rating.”  38 C.F.R. § 4.7, 4.119. Tatum v. Shinseki, 23 Vet.App. 152 (2009). 

 

 

Index↑ 

 

Inextricably Intertwined 

 

In Harris v. Derwinski, 1 Vet. App. 180, 183 (1991), the court held that two issues are 

"inextricably intertwined" when they are so closely tied together that a final decision on one 

issue cannot be rendered until a decision on the other issue has been rendered. 

 

Because resolution of the CUE claim would have a significant impact upon the DIC claim, and 

because that impact in turn could render any review of the decision on the DIC claim 

meaningless and a waste of appellate resources, the Board found that the two claims were 

inextricably intertwined. Henderson v. West, 12 Vet. App. 11, 20 (1998), Harris v. Derwinski, 1 

Vet. App. 180 (1991); Parker v. Brown, 7 Vet. App. 116, 118 (1994). 

 

Index↑ 
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Law Change 

 

Where a statute or regulation changes during the appellate process, the version most favorable to 

the claimant will apply.  Benjamin v. Principi, 15 Vet.App. 252 (2001)(citing Karnas v. 

Derwinski, 1 Vet.App. 308, 312-13 (1991). 

 

However, it also must be pointed out that the revised rating criteria may not be applied prior to 

the effective date of the amended regulation. See 38 U.S.C.A. § 5110(g) (West 2002); Rhodan v. 

West, 12 Vet. App. 55 (1998). See, too, 38 C.F.R. § 3.114; VAOPGCPREC 7-2003 (Nov. 19, 

2003); VAOPGCPREC 3-2000 (Apr. 10, 2000); Kuzma v. Principi, 341 F.3d 1327 (Fed. Cir. 

2003). 

 

Index↑ 

 

Lay Evidence 

 

As a layperson, the appellant is competent to provide information regarding visible, or otherwise 

observable, symptoms of disability. VA has a duty to inform a claimant that lay evidence may be 

submitted to associate symptoms of disability to military service.  Washington v. Nicholson, 21 

Vet.App. 191 (2007). 

 

In a veteran’s claim for benefits, lay evidence can be competent and sufficient to establish a 

medical diagnosis of a condition when (1) a layperson is competent to identify the medical 

condition, (2) the layperson is reporting a contemporaneous medical diagnosis, or (3) lay 

testimony describing symptoms at the time supports a later diagnosis by a medical professional.  

Jandreau v. Nicholson, 492 F.3d 1372 (Fed.Cir. 2007). 

 

Presence of varicose veins is not a determination “medical in nature” and is capable of lay 

observation, for purpose of establishing service connection; although the symptoms of the initial 

stage of varicose veins are not capable of lay observation, veins that have become visibly 

tortuous or dilated are observable and identifiable by lay people.  Barr v. Nicholson, 21 Vet.App. 

303 (2007). 

 

Lay persons are not competent to opine as to medical etiology or render medical opinions; 

however, lay testimony is competent to establish the presence of observable symptomatology 

associated with an injury or illness and may provide sufficient support for a claim of service 

connection.  Barr v. Nicholson, 21 Vet.App. 303 (2007). 

 

To the degree that lay witnesses are competent to give testimony regarding a veteran’s 

occupational and social impairment, the Board of Veterans Appeals should assess and weigh the 

credibility of such statements contained in the record.  Chotta v. Peake, 22 Vet.App. 80 (2008). 

 

Failure of the BVA to consider lay evidence of record regarding veteran’s observable symptoms 

of PTSD from 1947 to 1999, when service connection was established with a 50% rating 

effective back to 1947, required remand. Chotta v. Peake, 22 Vet.App. 80 (2008). 
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The Federal Circuit Court has consistently held that “[l]ay evidence can be competent and 

sufficient to establish a diagnosis of a condition when (1) a layperson is competent to identify the 

medical condition, (2) the layperson is reporting a contemporaneous medical diagnosis, or (3) la 

testimony describing symptoms at the time supports a later diagnosis by a medical professional.” 

Jandreau v. Nicholson, 492 F.3d 1372, 1377 (Fed.Cir.2007); Davidson v. Shinseki, 581 F.3d 

1313 (Fed.Cir. 2009). 

 

Index↑ 

 

Medical Opinions 

 

Conclusion of examining VA psychiatrist is a medical conclusion which the BVA is not free to 

ignore or disregard, nor may the Board substitute its own medical judgment.  Willis v. Derwinski, 

1 Vet.App. 66 (1991). 

 

Remand was required to enable the BVA to provide adequate explanation for apparent dismissal 

of evidence favorable to the claim that a 50% disability rating for the service-connected panic 

disorder with anxiety, obsessive thoughts and secondary major depression should be increased to 

100% where the veteran’s private physician indicated that the veteran’s “symptoms have 

persisted for several years and at this point [veteran] is totally incapacitated by them.  Wilson v. 

Derwinski, 1 Vet.App. 139 (1991). 

 

Where the BVA declined to accept expert opinions that the veteran’s medical condition was 

service connected, it was necessary for the BVA to state its reasons for doing so and to point to a 

medical basis other than its own unsubstantiated opinion which supported the decision.  Colvin v. 

Derwinski, 1 Vet.App. 171 (1991). 

 

BVA must consider only medical evidence in the record to support their findings, and if the 

BVA finds that evidence to be of doubtful weight or credibility, the BVA must state its reasons 

for that finding and point to a medical basis other than its own unsubstantiated opinion.  Fletcher 

v. Derwinski, 1 Vet.App. 394 (1991). 

 

BVA clearly erred in concluding that the clinical record was contrary to the podiatrist’s 

assessment that the veteran’s knee condition was secondary to the service-connected disability 

where there was no clinical record other than service records and the general surgeon’s opinion.  

Dyess v. Derwinski, 1 Vet.App. 448 (1991). 

 

BVA decision denying service connection for Meniere’s disease failed to state medical evidence 

relied upon in reaching its medical conclusions requiring remand.  In coming to its ultimate 

conclusion, the BVA relied on unstated “generally accepted medical principles” in violation of 

previous Court precedents holding that BVA decisions must include reasons or bases of medical 

conclusions.  Connolly v. Derwinski, 1 Vet.App. 566 (1991). 
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Remand was required of the veteran’s claim for service connection for actinic keratoses given 

that medical evidence contrary to the veteran’s medical evidence was lacking in the record and 

the BVA merely relied on its own unsubstantiated medical conclusions in denying the claim.  

Sokowski v. Derwinski, 2 Vet.App. 75 (1991). 

 

Second physician's opinion, corroborating opinion of another physician which was already 

contained in record before Board of Veterans' Appeals (BVA) was relevant and probative, with 

reasonable possibility of changing outcome, and thus "material" for purposes of reopening 

previously denied claim, particularly in case in which there was apparent split in scientific 

opinion, making corroboration particularly important.  Paller v. Principi, 3 Vet.App. 535 (1992).  

 

BVA improperly failed to analyze and explain why it did not credit veteran’s testimony or 

medical authorities he cited to support his contention that the conditions incurred during service 

caused subacute bacterial endocarditis entitling him to service connection for that condition, but 

rather supplied and relied on its own medical analysis to support its denial of benefits.  Ziffer v. 

Derwinski, 2 Vet.App. 380 (1992). 

 

BVA may not reject medical evidence on the basis of its own unsubstantiated medical 

conclusions.  Moore v. Derwinski, 2 Vet.App. 454 (1992). 

 

If the BVA believes medical evidence of record to be of doubtful weight or credibility, it is 

always free to supplement record by seeking advisory opinion, ordering medical examination or 

quoting recognized medical treatises in its decision that clearly support its ultimate conclusions.  

Lowe v. Derwinski, 2 Vet.App. 495 (1992). 

 

Although the BVA may discount credibility of the physician’s statement or offer evidence which 

contradicts a physician’s statement and tell why it finds such contrary evidence more persuasive, 

the Board is not free to ignore or disregard the opinion of a treating physician.  Magusin v. 

Derwinski, 2 Vet.App. 547 (1992). 

 

Probative value of medical opinion evidence is based on the medical expert’s personal 

examination of the patient, physician’s knowledge and skill in analyzing data, and medical 

conclusion that the physician reaches.  Guerrieri v. Brown, 4 Vet.App. 467 (1993). 

 

BVA is prohibited from asserting its own unsubstantiated medical opinion, and thus when the 

BVA doubts weight or credibility of medical evidence offered by the veteran, the BVA should 

cite or seek advisory opinion or recognize medical treatises in its decision that clearly support its 

ultimate conclusion.  Guerrieri v. Brown, 4 Vet.App. 467 (1993). 

 

BVA could not rely upon its own medical knowledge or opinion as a basis for ruling on the 

claim for pulmonary tuberculosis (PTB); rather, the BVA had to point to independent medical 

evidence in the record or provide adequate supporting quotations from recognized medical 

treatises.  Goodsell v. Brown, 5 Vet.App. 36 (1993). 
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Where there is a reasonable possibility that the current condition is related to or is residual of the 

condition experienced in service, the BVA should seek a medical opinion as to whether a 

claimant’s current disabilities are in any way related to or the residual of those experienced in 

service.  Horowitz v. Brown, 5 Vet.App. 217 (1993). 

 

While the BVA is not required to accept medical authority supporting the claim, it must provide 

medical basis other than its own unsubstantiated conclusions to support its ultimate decision.  

Ashley v. Brown, 6 Vet.App. 52 (1993). 

 

BVA may not base decision on its own unsubstantiated medical conclusions, but rather may 

reach a medical conclusion only on the basis of independent medical evidence in record or 

adequate quotation from a recognized medical treatise.   ZN v. Brown, 6 Vet.App. 183 (1994). 

 

BVA improperly failed to point to independent medical evidence to support the denial of service 

connection for psychoneurosis to include PTSD, where the BVA refuted medical opinions of 

record in support of claim for service connection based solely on its uncorroborated medical 

conclusions and rejected numerous lay statements of record supporting a claim without providing 

adequate reasons or bases.   Doran v. Brown, 6 Vet.App. 283 (1994). 

 

BVA’s request for a medical adviser opinion while applicant’s claim for service connection for 

cause of death was pending violated the fair process principle and did not allow the appellant 

reasonable opportunity to respond, where the appellant was not allowed to submit additional 

evidence responding the opinion, and the BVA’s statement soliciting the medical opinion was 

prefaced by the statement “clearly, his inservice chest injury was not related to his fatal 

emphysema.”   Austin v. Brown, 6 Vet.App. 547 (1994). 

 

Independent medical examiner’s (IME) initial opinion was without evidentiary value where the 

examiner failed to review the veteran’s record and, thus, had no basis of fact or data upon which 

to render expert opinion as to any etiological relationships involved in the veteran’s specific 

situation.   Bielby v. Brown, 7 Vet.App. 260 (1994). 

 

Hypothetical question posed to the independent medical examiner may not suggest an answer or 

limit field of inquiry by experts; rather, the engagement letter must pose to the independent 

medical expert a hypothetical question which fully and accurately reflects the disability picture, 

including both objectively demonstrated disabilities and subjectively claimed pain or other 

disability.   Bielby v. Brown, 7 Vet.App. 260 (1994). 

 

BVA presented independent medical expert with a hypothetical question that incorrectly limited 

possible date of onset of veteran’s claim of multiple sclerosis.  Bielby v. Brown, 7 Vet.App. 260 

(1994). 

 

As part of VA’s affirmative duty to assist in developing facts pertinent to a claim, remand was 

required for VA to obtain a medical opinion which would enable it to give careful consideration 

to issue of whether the veteran’s service-connected lung condition contributed to his death from 

cardiac arrest.  Lathan v. Brown, 7 Vet.App. 359 (1995). 
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While the BVA is not required to accept medical authority supporting a claim, it must provide its 

reasons for rejecting such evidence and must provide a medical basis other than its own 

unsubstantiated conclusions to support its ultimate decision.   Rollins v. Brown, 8 Vet.App. 8 

(1995). 

 

The veteran’s right to the opportunity to respond to the Board medical advisor’s opinion 

(BMAO) includes not only notice and opportunity to comment, but also claimant’s right to 

submit additional evidence in rebuttal of the BMAO; BMAO was valid only if notice was given 

to claimant that it will be requested and the claimant has opportunity to present evidence in 

rebuttal.   Williams v. Brown, 8 Vet.App. 133 (1995). 

 

VA had a duty to inform the veteran that copies of relevant service medical records could be 

furnished to his private physician to enable the physician to render a less speculative opinion.   

Watai v. Brown, 9 Vet.App. 441 (1996). 

 

On consideration of the service connection claim, it was error for the BVA to ignore the medical 

opinion of the claimant himself, where the claimant was a chiropractor, and thus a medical 

professional competent to provide medical nexus evidence.   Pond v. West, 12 Vet.App. 341 

(1999). 

 

The BVA may not rely on its own unsubstantiated medical conclusions to reject expert medical 

evidence in the record; rather, the Board may reject a claimant’s medical evidence only on the 

basis of other independent medical evidence.   Patton v. West, 12 Vet.App. 272 (1999). 

 

Questions that the RO presented to an orthopedic specialist in its engagement memorandum 

violated the fairness regulation insofar was the RO requested that the specialist refute the opinion 

of the veteran’s private physician, and limited the inquiry to two narrow issues.   Colayong v. 

West, 12 Vet.App. 524 (1999). 

 

Although the BVA is not required to accept the medical authority supporting a claim, it must 

provide its reasons for rejecting such medical evidence and, more importantly, must provide a 

medical basis other than its own unsubstantiated conclusions to support its ultimate decision.  

Jones v. Principi, 16 Vet.App. 219 (2002)(citing Smith v. Brown, 8 Vet. App. 546, 553 (1996). 

 

BVA was clearly erroneous in finding that the evidence of record preponderated in support of a 

finding that the veteran’s osteoarthritis of the left shoulder was not a residual of his service-

connected gunshot wound, where there was absolutely no medical evidence in the record on 

appeal to support that finding because none of the medical examination reports addressed that 

question.  Mariano v. Principi, 17 Vet.App. 305 (2003). 

 

BVA has clear regulatory authority to request an expert medical opinion from VA medical 

employees and non-VA medical employees.  Padgett v. Nicholson, 19 Vet.App. 133 (2005); 38 

C.F.R. § 20.901(a). 
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Although BVA may reject a medical opinion that is based on facts provided by the veteran that 

have previously been found to inaccurate and may reject such a medical opinion because other 

facts present in the record contradict the facts provided by the veteran that formed the basis for 

the opinion, the BVA may not disregard a medical opinion solely on the rationale that the 

medical opinion was based on a history given by the veteran.  Kowalski v. Nicholson, 19 

Vet.App. 171 (2005). 

 

Although the BVA may reject medical opinions, it may not then substitute its own medical 

judgment for those medical opinions rejected.  Coburn v. Nicholson, 19 Vet.App. 427 (2006) 

(citing Colvin v. Derwinski, 1 Vet.App. 171, 175 (1991) and Hardin v. West, 11 Vet.App. 74, 79 

(1998). 

 

A medical opinion provided by the Department of Veterans Affairs (VA) is adequate when it is 

based upon consideration of the veteran's prior medical history and examinations and also 

describes the disability in sufficient detail so that the evaluation of the claimed disability by the 

Board of Veterans Appeals (BVA) will be a fully informed one.  Barr v. Nicholson, 21 

Vet.App.303. (2007). 

 

The United States Court of Appeals for Veterans Claims held that: (1) there was substantial 

compliance with engagement letter from the Board of Veterans Appeals to a Department of 

Veterans Affairs (VA) medical center requesting the expert opinion of an "internal medicine 

specialist" as to whether veteran's service-connected brain injuries caused or contributed to his 

death; (2) Board was under no obligation to request that medical expert give benefit of the doubt 

to the veteran in advisory medical opinion; and (3) it was not clearly erroneous for Board to 

assign more probative value to opinion of neurologist in medical advisory opinion that to opinion 

of veteran's treating physician.  D’Aries v. Peake 22 Vet.App 97 (2008). 

 

The mere statement that one physician did or did not have access to a claims file is of little use in 

providing adequate reasons or bases for a decision where the VA fails to explain what 

information in the claims file was important and necessary for a competent and persuasive 

medical opinion, and why the absence of record review detracts from the probative value of the 

opinion of a physician. It follows that review of a claims file by a VA examiner, without more, 

does not automatically render the examiner's opinion competent or persuasive. Moreover, the 

absence of claims file review by a private medical expert does not categorically exclude the 

possibility that he is nevertheless informed of the relevant facts.  Nieves-Rodriguez v. Peake, 22 

Vet.App. 295 (2008). 

 

The Court’s case law is clear that “the probative value of medical opinion evidence is based on 

the medical expert’s personal examination of the patient, the physician’s knowledge and skill 

analyzing the data, and the medical conclusion that the physician reaches.”  Guerrieri v. Brown, 

4 Vet.App. 467, 470-71 (1993).  The Court recently determined that “[p]art of the Board’s 

consideration of how much weight to assign is the foundation upon which the medical opinion is 

based.”  Nieves-Rodriguez v. Peake, 22 Vet.App. 295, 302 (2008) (citations omitted).  The Court 

then explained that the “first inquiry is whether the medical expert is informed of sufficient facts 

upon which to base an opinion relevant to the problem at hand.”  Id. (citing FED. R. EVID. 702).   
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Index↑ 

 

Medical Treatise 

 

BVA erred in denying service connection for atherosclerotic peripheral vascular disease with 

right above-the-knee amputation based on citation to medical treatises without quoting from 

those portions of texts which were relevant to disposition and without providing the veteran with 

reasonable notice of medical texts at issue and reliance proposed to be placed on them by BVA, 

as well as reasonable opportunity to respond to the medical evidence.  Houston v. Brown, 5 

Vet.App. 245 (1993). 

 

BVA could not rely upon medical treatise to refute the veteran’s claims where it had failed to 

offer notice of its use or an opportunity to respond to it.   Graves v. Brown, 6 Vet.App. 166 

(1994). 

 

Index↑ 

 

Military Retired Pay 

 

Veteran did not receive adequate notice of VA decision concerning his VA disability benefits 

and his right to elect those benefits in lieu of military retirement pay, and the consequences 

thereof, where notice was never sent to attorney who was the veteran’s duly authorized 

representative. The CAVC reversed a BVA decision where a veteran who was on TDRL status at 

100% for a psychiatric illness, and who subsequently with the assistance of a private attorney 

awarded 100% for schizophrenia, but benefits was disallowed due to active duty status or retired 

pay, and the record did not indicate a right of election form to receive disability compensation 

was sent to the veteran or his attorney, and the veteran testified at a hearing that he never 

received VA letters while hospitalized at the psychiatric facility nor did he receive retirement pay 

after 1968.  Svehla v. Principi, 17 Vet.App. 160 (2003); 38 C.F.R. §§ 1.524, 3.750(a,b). 

 

Index↑ 

 

New and Material Evidence 

 

When a veteran seeks to reopen a claim (for service connection) based upon new evidence, it 

must be determined whether the evidence is new and material; if the evidence is new and 

material, the case is reopened and the claim must be evaluated based upon the merits and in light 

of all the evidence, both new and old.  Manio v. Derwinski, Vet.App. 140 (1991). 

 

When the veteran seeks to reopen the claim for service connection, the BVA must first determine 

whether the evidence is new and material, and if the BVA determines that new and material 

evidence has been produced, then the case is reopened and the claim must be evaluated based 

upon its merits in light of all evidence, both new and old.  Woods v. Principi, 3 Vet.App. 376 

(1992).  
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Recently submitted psychiatric evaluations of the veteran were new and material evidence 

warranting reopening of previously disallowed claim for service connection for PTSD; evidence 

included a diagnosis of PTSD by a VA psychiatrist concluding the military service stressors was 

the cause of the PTSD.  West v. Brown, 7 Vet.App. 70 (1994). 

 

The veteran offered new and material evidence to corroborate that his claimed in-service stressor 

for PTSD actually occurred through radio logs of transcripts describing an attack on his company 

in Vietnam, as required to reopen his service connection claim, where logs independently 

described one of the events that he asserts caused his PTSD and they appear to corroborate his 

account of the attack;  by insisting that there be corroboration of every detail including the 

veteran’s personal participation in identifying the process, VA defined corroboration too 

narrowly.  Suozzi v. Brown, 10 Vet.App. 307 (1997). 

 

Colvin test for determining whether evidence is “new and material”, which was applicable in 

social security context and required reasonable possibility that new evidence, when viewed in 

context of all the evidence, both new and old, would change the outcome of the administrative 

proceeding was not the proper test for determining whether the evidence was new and material 

for the purpose of reopening the claim for veteran’s benefits, as the Colvin test imposed a higher 

burden than the regulation promulgated by the Secretary of Veterans Affairs stating that new and 

material evidence is that which is so significant that it must be considered in order to fairly 

decide the merits of the claim; Hodge v. West, 155 F.3d 1356 (Fed.Cir. 1998) overruling Colvin 

v. Derwinski, 1 Vet.App. 171; abrogating Sutton v. Brown, 9 Vet.App. 553; Evans v. Brown, 9 

Vet.App. 273; Blanchard v. Derwinski, 3 Vet.App. 300; 38 U.S.C.A. § 5108; 38 C.F.R. § 3.156. 

 

Regulation governing reopening of claims emphasizes the importance of a complete evidentiary 

record for the evaluation of the veteran’s claim rather than the effect of the new evidence on the 

outcome.   Elkins v. West, 12 Vet.App. 209 (1999). 

 

Statute providing for reopening of a claim for veteran’s benefits if new and material evidence is 

presented or secured applies to the reopening of a claim regardless of the grounds on which the 

claim was previously disallowed because the claimant’s veteran status was not established. 

D’Amico v. West, 209 F.3d 1322 (Fed.Cir. 2000) (overruling Laruan v. West, 11 Vet.App. 80; 

Sarmiento v. Brown, 7 Vet.App. 80. 

 

Veteran's claim based on properly diagnosed disease or injury cannot be considered the same as 

a claim based on distinctly diagnosed disease or injury, for purposes of statute providing that 

when a claim is disallowed by the Board of Veterans' Appeals a claim based upon the same 

factual basis may not be considered, even though both claims involve the same symptomatology; 

claims based upon distinct diagnosed diseases or injuries must be considered separate and 

distinct claims.  Boggs v. Peake, C.A.Fed.2008, 520 F.3d 1330. 

 

Only two exceptions exist to the rule of finality: (1) a claim that is reopened because of the 

presentation of new and material evidence, which generally can have an effective date no sooner 

than the date of application to reopen the claim; and (2) a previous and final denial decision that 
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is overturned on the basis of clear and unmistakable error (CUE).  Nelson v. Principi, 

Vet.App.2004, 18 Vet.App. 407, appeal filed 19 Vet.App. 164. 

Board of Veterans Appeals (BVA) had the authority to deny veteran's request to reopen 

previously adjudicated claim without reaching the merits based on its jurisdictional 

determination that veteran presented no new and material evidence, even though regional office 

(RO) reopened the claim and ordered two new medical examinations of veteran.  Woehlaert v. 

Nicholson, 21 Vet.App. 456. (2007). 

 

Regional office (RO) decisions assigning effective dates for veteran's service-connected 

conditions became final when decisions were not appealed, and veteran could only attempt to 

overcome finality of the decisions by a request for revision based on clear and unmistakable 

error (CUE), or by a claim to reopen based upon new and material evidence; moreover, because 

proper effective date for an award based on claim to reopen could be no earlier than date on 

which that claim was received, only a request for revision based on CUE could result in 

assignment of earlier effective dates.  Rudd v. Nicholson, Vet.App 20 Vet.App. 296 (2006). 

 

Veteran's claim based on properly diagnosed disease or injury cannot be considered the same as 

a claim based on distinctly diagnosed disease or injury, for purposes of statute providing that 

when a claim is disallowed by the Board of Veterans' Appeals a claim based upon the same 

factual basis may not be considered, even though both claims involve the same symptomatology; 

claims based upon distinct diagnosed diseases or injuries must be considered separate and 

distinct claims. Boggs v. Peake, C.A.Fed.2008, 520 F.3d 1330. 

 

Index↑ 

 

Overpayment 

 

BVA’s discussion and evaluation of regulatory elements that comprise “equity and good 

conscience” standard for determining whether there should be waiver of recovery of 

overpayment of disability benefits was grossly inadequate requiring remand; the BVA failed to 

give any consideration to the veteran’s financial predicament and the magnitude of his disability.  

Cullen v. Brown, 5 Vet.App. 510 (1993). 

 

When a veteran both challenges the validity of a debt assessed by the Department of Veterans 

Affairs (VA) and seeks waiver of the debt, the VA regional office (RO) must first fully review 

the debt's validity and, if the RO believes the debt to be valid, prepare a written decision fully 

justifying the validity of the debt. At that point, the veteran's request for waiver should be 

referred to the Committee on Waivers and Compromises. If the waiver is denied, the veteran 

must be informed of their right to appeal both decisions to the Board of Veterans' Appeals. VA 

O.G.C. Prec. Op. No. 6-98 (Apr. 24, 1998). 

 

The Secretary of Veterans Affairs has a duty to sympathetically read a pro se submission of a 

claimant in response to a notice of overpayment to determine if the submission constituted a 

request for a waiver because such a request is associated with VA benefits, and failure to do so 
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requires a remand by the Board of Veterans Appeals. Edwards v. Peake, 22 Vet.App. 57 (2008); 

38 U.S.C.A. § 5302(a, c); 38 C.F.R. §§ 1.962, 1.963. 

Index↑ 

Pending Claim 

 

Veteran who had an unadjudicated claim for compensation pending since 1972 for service 

connection for a nervous condition could use evidence of PTSD submitted in 1992 to support his 

claim for an earlier effective date for a PTSD award.  McGrath v. Gober, 14 Vet.App. 29 (2000). 

Failure of the BVA to address whether the veteran’s claim remained open after the RO failed to 

respond to the veteran’s request for an extension rendered its statement of reasons and bases 

inadequate with respect to its finding of the effective date for the service-connected disability.  

Acosta v. Principi, 18 Vet.App. 53 (2004); 38 U.S.C.A. § 7104(d)(1). 

 

A claimant may assert that VA failed to adjudicate a reasonably raised claim in the context of a 

request for revision of a prior decision on the basis of CUE.  When presented with such a 

request, the VA must make two threshold factual determinations.  First, VA must give a full and 

sympathetic reading to the claimant’s prior submissions to determine whether such a claim was 

reasonably raised.  If it is determined that the claim was reasonably raised, then the VA must 

determine whether the claim is pending or whether it was adjudicated as part of a final decision.  

If the claim remains pending then there can be no CUE challenge; however, the claim must be 

adjudicated.  If the claim was adjudicated, the claimant may file a CUE claim.  The Court ruled 

the BVA erred by failing to apply the Federal Circuit Roberson holding and to give a “full and 

sympathetic reading” to the prior submission of claim.  Richardson v. Nicholson, 20 Vet.App. 64 

(2006) (citing Roberson v. Principi, 251 F.3
rd

 1378 (Fed.Cir.2001). 

 

A reasonably raised disability compensation claim remains “pending” within the meaning of 

regulation until there is an explicit adjudication of the claim or an explicit adjudication of a 

subsequent claim for the same disability.  Ingram v. Nicholson, 20 Vet.App. 156 (2006) (citing 

Myers v.Principi, 16 Vet.App. 228,229 (2002); 38 C.F.R. § 3.160(c). 

 

If there is no explicit final denial of an original claim for disability compensation prior to the 

granting of a subsequent claim for the same disability, then, as part of the appeal of the effective-

date decision, a veteran can raise the fact that the original claim was filed for the same disability 

at an earlier effective date than the claim which was subsequently granted. Ingram v. Nicholson, 

20 Vet.App. 156 (2006); 38 C.F.R. § 3.160(c). 

 

Although there is no statutory or regulatory definition of the “sympathetic reading” which VA 

must accord to a pro se veteran’s filings, it is clear from the purpose of the doctrine that it 

includes a duty to apply some level of expertise in reading documents to recognize the existence 

of possible claim that an unsophisticated pro se claimant would not be expected to be able to 

articulate clearly. Ingram v. Nicholson, 20 Vet.App. 156 (2006)(citing Szemraj v. Principi, 357 

F.3d 1370 (Fed.Cir.2004). 

 

Regulation requiring the Department of Veterans Affairs (VA) to reconsider a claim when it 

“receives or associates with the claims file relevant official service department records that 
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existed and had not been associated with the claims file when VA first decided the claim,” is 

applicable to unit records provided to the regional office (RO) by the U.S. Armed Services 

Center for Research of Unit Records (USASCRUR), notwithstanding that such records were not 

misplaced or corrected, and that they were generated by USASCRUR upon request of the 

Secretary of Veterans Affairs. Vigil v. Peake, 22 Vet.App. 63 (2008); 38 C.F.R. § 3.156(c).  

 

Index↑ 

 

Pension 

 

In order to qualify for NSC pension, a veteran must have served during a period of war and must 

be permanently and totally disabled from nonservice-connected disability.  Hyder v. Derwinski, 1 

Vet.App. 221 (1991). 

 

If in evaluating applicable regulations and evidence submitted on a claim for permanent and total 

disability for pension purposes, the BVA determines that additional medical evidence is required, 

it is free to order an examination.  Collier v. Derwinski, 1 Vet.App. 413 (1991). 

 

BVA was required to consider the decision of the administrative law judge who granted Social 

Security disability benefits to the veteran and to the extent the administrative law judge’s 

conclusions were not accepted, reasons or bases were to be given.  Collier v. Derwinski, 1 

Vet.App. 413 (1991). 

 

In order to obtain nonservice-connected pension, the veteran must have served during a period of 

war and must be totally and permanently disabled from nonservice-connected disability.  Roberts 

v. Derwinski, 2 Vet.App. 387 (1992). 

 

Remand was required to enable the BVA to arrange for a new physical examination on the 

veteran’s claim for total and permanent disability rating and to render a new rating decision to 

accurately identify percentage of impairment attributable to each specific disability under all 

applicable statutes and regulations.  Roberts v. Derwinski, 2 Vet.App. 387 (1992). 

 

Decision by the Social Security Administration that a veteran is totally disabled is relevant to a 

determination by the BVA with regard to a veteran’s ability to engage in substantial gainful 

employment.  Roberts v. Derwinski, 2 Vet.App. 387 (1992). 

 

VA violated its duty to assist the veteran by not making the proper inquiry to certify or deny 

claim of service in the U.S. Army where the veteran submitted evidence showing he served in 

the organized military forces of the Philippines while those forces were in the service of the U.S. 

Armed Forces during WWII.   Azurin v. Derwinski, 2 Vet.App. 489 (1992). 

 

BVA decision was vacated based upon the Board’s impermissible reliance upon its own medical 

judgment and implicit rejection of opinions of two health professions concerning the veteran’s 

employability in adjudicating claim for entitlement to a permanent and total disability rating for 

pension purposes, and failing to state in its decision that the Board took into consideration the 
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veteran’s existing determination of disability for Social Security purposes.  Chesnut v. 

Derwinski, 2 Vet.App. 613 (1992). 

 

Remand was required to enable the BVA to provide adequate reasons or bases for its decision on 

the veteran’s nonservice-connected pension claim that the veteran was not permanently and 

totally disabled; the BVA must address the veteran’s allegations of unemployability and discuss 

why it found the veteran’s employable.   Odiorne v. Principi, 3 Vet.App. 456 (1992). 

Veteran is entitled to VA improved pension if the veteran served in active military, naval or air 

service for 90 days or more during period of war and is permanently and totally disabled from 

nonservice-connected disability not the result of the veteran’s will misconduct.  Martin v. Brown, 

7 Vet.App. 196 (1994). 

 

Accrued benefits paid to the veteran’s surviving spouse based on pension benefit owed to the 

veteran at the veteran’s death was an accrued benefit and excludable as countable income for 

purposes of VA improved death pension payable to the surviving spouse.  Martin v. Brown, 7 

Vet.App. 196 (1994). 

 

Veteran is eligible to be rated permanently and totally disabled for pension purposes under 

schedular criteria which require, at minimum, permanent disabilities with rating of at least 60% 

for single disability or at least 70% for combined disabilities.  Block v. Brown, 7 Vet.App. 343 

(1994). 

 

The veteran is permanently and totally disabled if he or she suffers from disability which would 

render it impossible for the average person to follow substantially gainful occupation, and it 

reasonably certain that disability will continue throughout the veteran’s life.  Block v. Brown, 7 

Vet.App. 343 (1994). 

 

Remand of claim for nonservice-connected pension based on permanent and total disability was 

required, where there was no current evaluation under the rating schedule to determine the 

impairment percentage for each disability, and the BVA determined that the veteran was 

employable without sufficient expert evidence in the record.  Vargas-Gonzalez v. West, 12 

Vet.App. 321 (1999). 

 

Index↑ 

 

Presumption of Aggravation 

 

Presumption of aggravation is generally triggered by evidence that a preexisting disability has 

under gone an increase in severity in service.  Sondel v. West, 13 Vet.App. 213 (1999). 

 

Presumption of aggravation was triggered when the veteran’s right thigh condition, which had 

preexisted his service, underwent a permanent increase in severity during his service that caused 

his being medically discharged.  Sondel v. West, 13 Vet.App. 213 (1999). 
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Opinion of VA physician did not provide the clear and unmistakable evidence required to rebut 

the presumption of aggravation arising from the fact that the veteran’s preservice degenerative 

joint disease of the right hip increased in severity during service; VA physician stated an opinion 

that the increase in the right hip disability was due to the natural progression of disease with  five 

distinct qualifications, and such an equivocal opinion was far from the kind of unconditional 

evidence necessary to meet the very demanding clear and unmistakable evidence standard.  

Cotant v. Principi, 17 Vet.App. 116 (2003); 38 C.F.R. § 3.306(b). 

 

Index↑ 

 

Presumption (Persian Gulf War) 

 

Persian Gulf War veteran who sought service connection for Gulf War Syndrome was not 

required to provide evidence linking his current conditions to events during service and the BVA 

erred by imposing such a nexus requirement.  Gutierrez v. Principi, 19 Vet.App. 1 (2004); 38 

U.S.C.A. § 1117; 38 C.F.R. § 3.317(a)(1)(i). 

 

For purposes of evaluating Gulf War Syndrome service connection claim under presumption 

statute and regulation, the veteran and others having knowledge of the veteran’s symptoms are 

competent to testify because symptoms of Persian Gulf War illness are capable of lay 

observation.  Gutierrez v. Principi, 19 Vet.App. 1 (2004)(citing Caluza v. Brown, 7 Vet.App. 

498, 506 (1995)(holding where determinative issue does not require medical expertise, lay 

evidence alone suffices; see also Layno v. Brown, 6 Vet.App. 465, 469-70 (1994); 38 U.S.C.A. § 

1117; 38 C.F.R. § 3.317(a)(1)(i). 

 

BVA erred by concluding that failure of laboratory tests and studies to diagnose an illness was 

evidence against a Gulf War veteran’s claim for service connection for Gulf War syndrome.  

Gutierrez v. Principi, 19 Vet.App. 1 (2004); 38 C.F.R. § 3.317(a)(1)(ii). 

 

Index↑ 

 

Presumption of Regularity 

 

There is a "presumption of regularity" under which it is presumed that government officials have 

properly discharged their official duties. Clear evidence to the contrary is required to rebut the 

presumption of regularity.  Ashley v. Derwinski, 2 Vet. App. 307 (1992) 

 

See Mindenhall v. Brown, 7 Vet. App. 271, 274 (1994) (VA need only mail notice to the last 

address of record for the presumption to attach). This presumption of regularity in the 

administrative process may be rebutted by "clear evidence to the contrary."  Schoolman v. West, 

12 Vet. App. 307, 310 (1999). 

 

VA failed to meet the burden of showing it reviewed the claims file to ascertain whether there 

were other possible and plausible addresses for the veteran after notice of RO decision was 
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returned as undeliverable, where clinical record that was before the RO showed an alternative 

address as the current address of the veteran.  Woods v. Gober, 14 Vet.App. 214 (2000). 

 

Index↑ 

 

POW Status 

 

The regulation listing circumstances to be considered in determining a prisoner of war (POW) 

status establishes objective criteria based on kinds of hardship suffered, not the degree of 

hardships suffered.  Young v. Brown, 4 Vet.App. 106 (1993); 38 C.F.R. § 3.1(y)(2). 

 

Index↑ 

 

Protected Disability Ratings 

 

Statute which gives protection from a reduction in a disability rating to any veteran who has held 

that rating for compensation purposes for 20 years did not require that rating to have been the 

foundation for a concurrent monetary award of benefits.  Salgado v. Brown, 4 Vet.App. 316 

(1993). 

 

The Court has observed that the regulatory language of 38 C.F.R. § 3.344(a) has not changed 

since its adoption in February 1961 and that it has consistently held that where an RO reduces a 

veteran's disability rating without following the applicable VA regulations, the reduction is void 

ab initio. Greyzck v. West, 12 Vet. App. 288, 292 (1999) citing Kitchens v. Brown, 7 Vet. App. 

320, 325 (1995); Murincsak v. Derwinski, 2 Vet. App. 363, 369 (1992); Schafrath v. Derwinski, 

1 Vet. App. 584, 596 (1991). Where the issue is whether the RO is justified in reducing a 

veteran's protected rating, it must be established by a preponderance of the evidence and 

compliance with 38 C.F.R. § 3.344 that a rating reduction is warranted.  Sorakubo v. Principi, 16 

Vet. App. 120, 123-24 (2002) citing Brown v. Brown, 5 Vet. App. 413, 421 (1993). 

 

Index↑ 

 

Radiogenic Disease 

 

Radiation-exposed veteran whose disability is not enumerated on the list of radiogenic disease 

may establish service connection on a direct basis by demonstrating that the disability was 

related to act of service, that is, the disability in question was either incurred or aggravated 

during the period of active service without regard to the alleged radiation exposure.  Combee v. 

Principi, 4 Vet.App. 78 (1993); see also Combee v. Brown, 5 Vet.App. 248 (1993)(the veteran 

should be accorded the right to prove his claim independently by producing medical and 

scientific evidence showing his particular disability had its inception with his particular exposure 

to nuclear-detonation radiation [while in service]...).  Id at 262. 

 

The United States Court of Veterans Appeals (Court) has indicated that service connection for 

conditions claimed to be due to exposure to ionizing radiation in service can be established in 
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any of three different ways.  See Hilkert v. West, 11 Vet. App. 284,289 (1998); McGuire v. West, 

11 Vet. App. 274, 277 (1998); Hardin v. West, 11 Vet. App. 74, 77 (1998); Rucker v. Brown, 10 

Vet. App. 67, 71 (1997); Ramey v. Brown, 9 Vet. App. 40, 44 (1996), affd sub nom Ramey v. 

Gober, 120 F.3d 1239 (Fed. Cir. 1997).  First, there are types of cancer that are presumptively 

service connected under 38 U.S.C.A. § 1112(c) based on participation in "radiation risk 

activities."  Second, direct service connection can be established under 38 C.F.R. § 3.303(d) by 

"show[ing] that the disease or malady was incurred during or aggravated by service, 'a task' 

which includes the difficult burden of tracing causation to a condition or event during service."  

Combee v. Brown, 34 F.3d at 1043.  And third, service connection can be established under 

section 3.303(d) with the assistance of the procedural advantages prescribed in 38 C.F.R. § 

3.311, if the condition at issue is one of the "radiogenic diseases" listed in 38 C.F.R. § 3.311(b). 

 

Index↑ 

 

Range of Motion 

 

BVA was clearly erroneous in finding by preponderance of evidence that the veteran had left 

arm motion above shoulder level based solely on flexion measurements where there were two 

VA examinations that reflected at or below shoulder level flexion measurement.  Mariano v. 

Principi, 17 Vet.App. 305 (2003). 

 

Index↑ 

 

Reasons and Bases 

 

Board of Veterans Appeals failed to provide an adequate statement of its reasons or bases for its 

decision denying service connection for a disorder on a direct basis and as secondary to a service 

connected disability where it failed to explain discrepancy in apparently contradictory 

information or why it gave greater weight to one examination report than it gave to contradictory 

information. Vazquez-Flores v. Peake, 22 Vet.App. 37 (2008).  

 

The written statement of reasons and bases of a decision must be adequate to enable a claimant 

to understand the precise basis for the decision, as well as to facilitate review by the United 

States Court of Appeals for Veterans Claims. D’Aries v. Peake, 22 Vet.App. 97 (2008); 38 

U.S.C.A. § 7104(d)(1). 

 

To comply with the requirement that it provide an adequate statement of reasons or bases for its 

decision, the Board must analyze the credibility and probative value of the evidence, account for 

the evidence that it finds to be persuasive or unpersuasive, and provide the reasons for its 

rejection of any material evidence favorable to the claimant.  D’Aries v. Peake, 22 Vet.App. 97 

(2008); 38 U.S.C.A. § 7104(d)(1). 

 

Index↑ 
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Reductions 

 

Remand was required to enable the BVA to evaluate and state reasons or bases for its findings 

and conclusions warranting reduction of the veteran’s disability compensation rating from 70% 

to 50% for the service-connected psychiatric disability and to comment or review on the full 

psychiatric history of the veteran and apply regulations relating specifically to adjudications 

involving reduction of ratings and to evaluation of psychiatric disabilities.  Peyton v. Derwinski, 

1 Vet.App. 282 (1991); 38 C.F.R. § 3.344. 

 

Regulation providing that ratings on account of diseases subject to temporary or episodic 

improvement will not be reduced on any one examination did not apply exclusively to ratings 

which had continued at the same level for five years or more; five-year time frame was merely a 

guideline, not a mandate.  Lehman v. Derwinski, 1 Vet.App. 339 (1991); 38 C.F.R. § 3.344. 

 

VA failed to apply regulation stating that important determinants of disability are time lost from 

gainful work and decrease in work efficiency when the psychiatric disability rating was reduced 

from 50% to 30%.  Lehman v. Derwinski, 1 Vet.App. 339 (1991); 38 C.F.R. § 3.344. 

 

Although there was some evidence to support a finding of slight improvement in the veteran’s 

PTSD, the finding that there was substantial material improvement warranting a reduction of 

disability rating from 100% to 70% was not plausible in light of all the medical evidence.   

Hohol v. Derwinski, 2 Vet.App. 169 (1992). 

 

BVA erred in upholding the reduction of ratings based on evidence from one examination 

without considering all the evidence of record and assisting the veteran by scheduling a physical 

examination to determine whether those conditions had worsened.  Maragni v. Derwinski, 2 

Vet.App. 266 (1992). 

 

A finding of material improvement in a veteran’s condition which would warrant reduction of 

disability rating must be supported with a comparison of previous and current physical and 

mental conditions.  Dofflemyer v. Derwinski, 2 Vet.App. 277 (1992); 38 C.F.R. §§ 3.343 & 

3.344. 

 

BVA’s cursory conclusion that the veteran’s recent medical examination was full and complete 

did not satisfy express regulatory requirements for reducing service-connected disability rating; 

BVA did not discuss either the extent of the veteran’s earlier medical examination, findings and 

conclusions noted on those examinations, or the veteran’s medical-industrial history.  Brown v. 

Brown, 5 Vet.App. 413 (1993). 

 

Initial procedure burden regarding proposed reduction of total disability ratings based on severity 

falls squarely on the VA to show material improvement from the previous rating examination 

that had continued the veteran’s 100% disability rating.  Ternus v. Brown, 6 Vet.App. 370 

(1994). 

 



57 

 

The Court reversed a BVA decision affirming a reduction of the veteran’s psychiatric disability 

where there was no evidence demonstrating material improvement by comparison of clinical 

findings from two VA examinations.  The veteran’s 100% for his service-connected psychiatric 

disability was ordered to be reinstated effective the date of rating reduction.  Ternus v. Brown, 6 

Vet.App. 370 (1994). 

 

BVA’s decision not to reinstate the veteran’s 100% disability rating for seizure disorder violated 

regulation requiring examinations used as a basis for reduction to be as complete as those on 

which payments were authorized; doctor who gave his opinion that the veteran might be 

exaggerating frequency of his seizures conceded that there was no hard evidence to support his 

opinion.  The Court reversed the BVA’s decision and remanded for reinstatement of the 100 

percent rating.  Kitchens v. Brown, 7 Vet.App. 320 (1995). 

 

Doubt on whether the veteran’s seizure condition materially improved required continuation of 

his former 100 percent rating pending reexamination.   Kitchens v. Brown, 7 Vet.App. 320 

(1995). 

 

Failure of the BVA to address regulation governing rating reductions was clear and unmistakable 

error (CUE) in the BVA decision declining to reinstate a compensable rating for veteran’s 

service-connected sternum disability.   Sorakubo v. Principi, 16 Vet.App. 120 (2002)(citing 

Kitchens v, Brown, 7 Vet.App. 320, 325 (1995); 38 C.F.R. §§ 3.105(a), 3.344. 

 

Regulation precluding reduction of total disability ratings “in the absence of clear error, without 

examination showing material improvement in physical or mental condition,” is intended to 

protect veterans who had come to rely on disability ratings, and the compensation attached 

thereto, already in effect from arbitrary reductions in those ratings without evidence that the 

condition had improved. Reizenstein v. Peake, 22 Vet.App. 202 (2008); 38 C.F.R. § 3.343(a). 

 

Index↑ 

 

Regulations 

 

The BVA is not free to ignore regulations which the Department of Veterans Affairs has 

adopted.  Payne v. Derwinski, 1 Vet.App. 85 (1990). 

 

Regional Office of the Department of Veterans Affairs must follow guidelines listed in the Code 

of Federal Regulations; it has a duty to ensure that all of the relevant sections are fairly and 

impartially applied to each veteran’s claim in order to ensure that the veteran’s claim receives 

full and evenhanded consideration.  Sawyer v. Derwinski, 1 Vet.App. 130 (1991). 

 

Where a law or regulation changes after a claim has been filed or reopened before an 

administrative or judicial process has been concluded, the version most favorable to the veteran 

should apply.  Karnas v. Derwinski, 1 Vet.App. 308 (1991). 
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VA has a duty to acknowledge and consider all regulations, which are potentially applicable, 

based upon the assertions and issues raised in the record and to explain the reasons and bases for 

its conclusion.  Schafrath v. Derwinski, 1 Vet. App. 589 (1991). 

 

The BVA cannot ignore provisions of the VA Adjudication Procedures Manual relating to PTSD 

that are favorable to a veteran when adjudicating the veteran’s claim.   Patton v. West, 12 

Vet.App. 272 (1999). 

 

When the veteran’s rating claim is pending during a time in which a regulation is amended, the 

veteran is entitled to the most favorable regulation.  Diorio v. Nicholson, 20 Vet.App. 193 

(2006). 

 

Index↑ 

 

Remands  

 

A remand by the BVA confers on a veteran the right to VA compliance with the terms of the 

remand order and imposes upon the Secretary of the VA a concomitant duty to ensure 

compliance.   Colayong v. West, 12 Vet.App. 524 (1999). 

 

The United States Court of Appeals for Veterans Claims (Court) (AKA United States Court of 

Veterans Appeals prior to March 1, 1999)set precedence in Stegall v. West, 11 Vet.App. 268, 271 

(1998) by providing a standard for the Department of Veterans Affairs (VA) to follow in cases 

which are remanded either by the Court or Board of Veterans' Appeals (Board).  The Court held 

that in remanded cases, the VA must discharge its duty to ensure compliance with remand 

directives as a matter of law and the failure to comply may rise to a level of harmful error as well 

as impede the appellate review process.  Stegall supra. 

 

A remand by the Court or the BVA confers on an appellant the right to VA compliance with the 

terms of the remand order and imposes on the VA the obligation of ensuring compliance with 

those terms.  Roper v. Nicholson, 20 Vet.App. 173 (2006) (citing Stegall v. West, 11 Vet.App. 

268, 270-71 (1998)). 

 

Index↑ 

 

Reopened Claim (Liberalized Regulation) 

 

In view of intervening liberalization regulation that in 1994 added respiratory cancers to 

regulatory list of presumptively service-connected Agent Orange conditions, the BVA 

improperly adjudicated veteran’s 1997 Agent Orange claim as a reopened claim, rather than as 

an original claim.  Pelegrini v. Principi, 18 Vet.App. 112 (2004); 38 C.F.R. § 3.309(e). 

 

In Kent v. Nicholson, 20 Vet. App. 1 (2006), the Court noted that when there has been an 

intervening liberalization of law that creates a new basis of entitlement to a benefit, an otherwise 

previously and finally denied claim may be readjudicated de novo on the same factual basis as 
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the previously denied claim, and that the authority for such readjudication is 38 U.S.C. § 5110(g) 

and its implementing regulation, 38 C.F.R § 3.114. Id. at 5 (citing Spencer v. Brown, 4 Vet. App. 

283 (1993) aff'd 17 F.3d 368 (Fed. Cir. 1994)). 

 

Index↑ 

 

 

Restoration of Disability Compensation (Felony) 

 

If a veteran’s felony conviction is overturned on appeal, VA must restore any disability 

compensation benefits withheld during incarceration.  Even when the veteran is subsequently 

convicted on retrial, and not released from incarceration, the veteran is entitled to restoration of 

disability compensation benefits for the period of time the previous conviction was overturned 

by the Court of Appeal.  Dixon v. Nicholson, 20 Vet.App. 544 (2006). 

 

Index↑ 

 

Separation Pay 

 

Only that part of a veteran’s disability compensation that is directly associated with a period of 

service for which separation pay was awarded may be recouped against the separation pay.  

Majeed v. Nicholson, 19 Vet.App. 525 (2006); 10 U.S.C.A. § 1174(h)(2); 38 C.F.R. § 

3.700(a)(5)(ii). 

 

Index↑ 

 

Separate Ratings 

 

The veteran was entitled to combine his 10% rating for disfigurement with additional 10% rating 

for tender and painful scars, and a third 10% for facial muscle injury interfering with mastication 

where symptomatology for the three problems was distinct and separate.  Esteban v. Brown, 6 

Vet.App. 259 (1994).  

 

Hyphenated rating for scar and muscle injury as residuals of a shell fragment wound (SFW) of 

the back was improper because it was used in violation of precedent that requires two different 

disabling conditions to be rated separately.  Tropf v. Nicholson, 20 Vet.App. 317 (2006); 38 

C.F.R. § 4.27 

 

Index↑ 

 

Service Connection - Aggravation 

 

Veteran need not show specific link between an in-service activity and deterioration of a pre-

service disability in order to prevail on a claim of service connection for aggravation of a 
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preexisting injury; it is enough if the aggravation occurred in service.  Browder v. Derwinski, 1 

Vet.App. 204 (1991). 

 

Presumption of aggravation of preexisting condition applies where there was worsening of a 

disability regardless of whether the degree of worsening could be enough to warrant 

compensation.  Browder v. Derwinski, 1 Vet.App. 204 (1991). 

 

Once claimant’s disability increases in severity during service there is presumption of 

aggravation (i.e. service connection) unless it can be established by clear and unmistakable 

evidence that the increase was due to the natural progress of the disease.  Townsend v. 

Derwinski, 1 Vet.App. 408 (1991). 

 

Because the veteran had hearing disability upon entry into service, his entitlement to service 

connection for that condition had to be predicated on the finding that the condition had to be 

aggravated during active service so as to warrant disability compensation.  Hensley v. Brown, 5 

Vet.App. 155 (1993). 

 

Regulation which operates to establish when measured hearing loss is a disability for which 

compensation may be paid provided that requirements for service connection are otherwise met, 

does not preclude service connection for the current hearing disability where hearing was within 

normal limits on audiometric testing at separation from service; when audiometric test results at 

separation from service do not meet regulatory requirements for establishing disability, the 

veteran may establish service connection for current hearing disability by submitting evidence 

that the current disability is causally related to service.  Hensley v. Brown, 5 Vet.App. 155 

(1993). 

 

When a preexisting condition is properly found, the statutory presumption of aggravation 

provides that the preexisting injury or disease will be considered to have been aggravated by 

active service where there is an increase in disability during that service, unless there is a specific 

finding that the increase in disability is due to the natural progress of disease; clear and 

unmistakable evidence is required to rebut the presumption of aggravation.  Browder v. Brown, 5 

Vet.App. 268 (1993). 

 

Veteran has an opportunity to establish rebuttable presumption of aggravation by providing lay 

testimony or other informal evidence of symptomatic manifestations, whether temporary or 

otherwise of incurrence or aggravation; once that showing has been made, the government has 

the burden to rebut showing by clear and convincing proof that there has been no increase in 

severity of preexisting condition, or that any increase was the result of natural progression.   

Jenson v. Brown, 19 F.3d 1413 (Fed.Cir. 1994). 

 

Additional disability resulting from the aggravation of a nonservice-connected disability by a 

service-connected disorder also warrants secondary service connection, to the degree of 

aggravation.  Allen v. Brown, 7 Vet. App. 439, 448 (1995) (en banc). 
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Determination of the BVA that the RO did not commit clear and unmistakable error was not in 

accordance with law with respect to the RO’s implicit finding that the presumption of 

aggravation in service of the veteran’s preexisting ulcer arising from increase in severity was 

rebutted by the medical board’s finding that increased severity of the ulcer condition was due to 

natural progression of disease, as any such finding by the RO had to be “specific”, i.e., explicit 

and in writing.  Joyce v. Nicholson, 19 Vet.App. 36 (2005).  See also 38 C.F.R. § 3.306. 

 

Presumption is aggravation is generally triggered by evidence showing that a preexisting 

disability has undergone an increase in severity in service.  Joyce v. Nicholson, 19 Vet.App. 36 

(2005) (citing Maxson v. West, 12 Vet.App. 453, 459-60 (1999).  See also 38 C.F.R. § 3.306. 

 

Index↑ 

 

Service Connection - Direct 

 

Record did not support the determination by the BVA that the present psychiatric disability 

(schizophrenia) was not present during service; testimony of the veteran, statements from his 

father and friend, and expert opinion of the examining psychiatrist supported finding that the 

veteran’s psychiatric disability was present during service, though possibly misdiagnosed at that 

time.  Willis v. Derwinski, 1 Vet.App. 66 (1991). 

 

Finding by the BVA that the veteran’s post-service fall probably caused his arthritic condition in 

his ankle was clearly erroneous; medical examination report produced at the time of the post-

service fall stated that the veteran had post-traumatic osteoarthritis, not of recent origin, but 

which had been aggravated by the current injury thus ruling out post-service fall as the potential 

cause of arthritis and indicating that the condition predated fall.  Spencer v. Derwinski, 1 

Vet.App. 125 (1991). 

 

Under applicable VA regulations, when a condition is not shown to be chronic in service, service 

connection for a chronic disease is established by showing of continuity of symptomatology after 

service; the regulation does not require that exact same diagnosis be made in service and after 

service.  Jones v. Derwinski, 1 Vet.App. 210 (1991). 

 

If a claimant establishes he suffered from a chronic condition that was incurred during military 

service, any manifestations of it at a later date represents service-connected disability for which 

compensation is due unless those manifestations are clearly attributable to intervening causes.  

Brannon v. Derwinski, 1 Vet.App. 314 (1991). 

 

Veteran successfully met the initial burden of proof in demonstrating that trench feet were 

service connected and in asserting that he had problems with his feet at time of the separation 

examination and continuously thereafter over subsequent 40 years; records entrusted to the 

government as custodian were destroyed, and the veteran had engaged in combat with the enemy 

while on active duty, thus raising the presumption of service connection.   Moore v. Derwinski, 1 

Vet.App. 401 (1991). 
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The veteran was entitled to service connection for residuals of frostbitten feet even in the 

absence of official recordation of incurrence on injury where based on his statements and 

existing medical records, the condition was consistent with the circumstances, conditions, or 

hardships of engagement in combat with the enemy and there was no clear and convincing 

evidence to rebut that presumption.  Horvath v. Derwinski, 2 Vet.App. 240 (1992); 38 C.F.R. § 

1154(b). 

 

The Court held that the veteran was entitled to service connection for dental malocclusion and 

for redetermination of appropriate rating for the residuals of fracture of the right zygomatic bone; 

specialist in the field in oral and maxillofacial surgery provided an opinion that the veteran’s 

malocclusion was due to retrognathic maxilla which was likely caused by the service-connected 

fracture of the zygoma.  Garrett v. Derwinski, 2 Vet.App. 334 (1992). 

 

BVA applied the incorrect legal standard with respect to the evidentiary basis required to 

establish service connection for bilateral hearing loss when it stated that the veteran’s service 

medical records, other than the report of separation examination were unavailable and that 

hearing loss was not shown to have been present during the veteran’s active military service but, 

rather, was only required to show that the disability resulted from personal injury suffered in the 

line of duty.  Godfrey v. Derwinski, 2 Vet.App. 352 (1992). 

 

BVA consideration of evidence is not limited only to that evidence supporting the legal issue 

expressly raised in Form 1-9 substantive appeal; rather, statute, regulations, and case law indicate 

that if evidence of record supports entitlement to disability compensation under a statutory 

provision or regulation not raised or argued in the Form 1-9 appeal, BVA may not decline to 

consider it.  Douglas v. Derwinski, 2 Vet.App. 435 (1992). 

 

BVA’s denial of service connection for a low back disability and disabilities of the right and left 

hips was clearly erroneous where favorable medical opinions linked those disabilities to military 

service and the BVA failed to cite any medical evidence of record or other medical authorities in 

rejecting those medical opinions.  Moore v. Derwinski, 2 Vet.App. 454 (1992). 

 

BVA erred in denying service connection for veteran’s suicide without discussing how 

regulation regarding service connection for mental unsoundness and suicide was applied to the 

facts of the case and without applying the benefit of the doubt rule or setting forth clearly its 

reasons or bases for not applying it.   Sheets v. Derwinski, 2 Vet.App. 512 (1992). 

 

Remand was required to enable the BVA to consider all of the evidence that the veteran 

continued to have stomach ailments following his discharge and thus that his disorder was 

service connected; contrary to the BVA’s determination that the separation examination showed 

that the stomach disorder was resolved, the veteran testified that his condition continued and the 

medical testimony indicated that the veteran had suffered from stomach ailments.  Bivins v. 

Derwinski, 2 Vet.App. 544 (1992). 

 

Regulation pertaining to determination of service connection for impaired hearing did not apply 

to diagnosis rendered on the veteran’s separation physical examination because the examination 
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was incomplete and there was no indication as to whether the veteran’s hearing met the threshold 

for cited frequencies in the regulation; regulation did not in and or itself rule out an award of 

service connection due to absence of results of in-service audiometric examination capable of 

being compared with regulatory pure tone and speech recognition criteria.  Ledford v. Derwinski, 

3 Vet.App. 87 (1992). 

 

Regulation providing that service connection may be granted for any disease diagnosed after 

discharge when all the evidence including that pertinent to service establishes that the disease 

was incurred in service means only that all evidence be considered and that equipoise rule 

applies to questions of service connection under the regulation.   Cosman v. Principi, 3 Vet.App. 

503 (1992). 

 

A veteran may establish a claim of service connection for a combat-related injury on the basis of 

sworn statements alone, and the veteran does not need to supply objective medical evidence to 

support that claim.  Chipego v. Brown, 4 Vet.App. 102 (1993); Swanson v. Brown, 4 Vet.App. 

148 (1993); 38 U.S.C.A. § 1154(b). 

 

BVA erred in denying service connection for right thoracic outlet syndrome without considering 

whether there was continuity of symptomatology after discharge that eventually led to a clinical 

diagnosis a year and a half later.  Rhodes v. Brown, 4 Vet.App. 124 (1993). 

 

Evidence in the record clearly supported the veteran’s claim for service connection for a 

psychiatric disorder where service medical records indicated the onset of the psychiatric 

disorder, private medical records showed treatment for the mental condition shortly after service, 

statements by the veteran and his fellow servicemen reported the veteran suffered from a nervous 

condition in service, and a comprehensive medical evaluation noted and explained the earlier 

misdiagnosis of a “mental deficiency”.  Chisem v. Brown, 4 Vet.App. 169 (1993). 

 

The evidence of record supported an award of service connection for myofascial pain syndrome 

of the veteran’s entire body; the veteran was diagnosed with fibromyalgia while in service.  

Hoag v. Brown, 4 vet. App. 209 (1993). 

 

The veteran was entitled to compensation for the service-connected generalized anxiety disorder; 

the veteran consistently was diagnosed from in-service onward of having an anxiety disorder.  

Cook v. Brown, 4 Vet.App. 231 (1993). 

 

Important factor concerning unreasonableness of time lapse between manifestation of chronic 

disease for purposes of compensation and definite diagnosis of disease is strength of evidence 

establishing identity between disease manifestations and chronic disease as subsequently 

diagnosed; strong evidentiary link tends to ensure that the diagnosed disease is not attributable to 

intercurrent causes.  Cook v. Brown, 4 Vet.App. 231 (1993). 

 

Determination of service connection requires a finding of the existence of a current disability and 

determination of relationship between that disability and injury or disease incurred in service.  

Watson v. Brown, 4 Vet.App. 309 (1993). 
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Service connection for VA disability compensation purposes will be awarded for any disease or 

injury that was incurred or aggravated during the veteran’s active service or was initially 

manifested to a degree of 10% or more within the applicable presumption period.  Hensley v. 

Brown, 5 Vet.App. 155 (1993). 

 

When a disease is not initially manifested during service or within the applicable presumption 

period, direct service connection may nevertheless be established by evidence demonstrating that 

disease was in fact incurred or aggravated during the veteran’s service. Hensley v. Brown, 5 

Vet.App. 155 (1993). 

 

BVA’s finding that the veteran was not entitled to 100% rating for coronary artery disease was 

not supported by evidence and was clearly erroneous given testimony of the private physician 

and VA physician that the veteran was not employable due to his heart condition.  Carroll v. 

Brown, 5 Vet.App. 208 (1993). 

 

BVA’s explanation for rejecting numerous diagnoses of schizophrenia for veteran by state and 

VA medical personnel in denying service connection for psychiatric disorder was not an 

adequate statement of reasons or basis for its decision, so that remand was warranted; BVA’s 

explanation stated that it acknowledge opinions on file relating to the veteran’s postservice 

reported psychosis to his active service that it was charged with making independent 

determination, and that it found that the veteran did not demonstrate psychiatric disability while 

in active service or for one year subsequent to his service.  Nash v. Brown, 6 Vet.App. 1 (1993). 

 

BVA’s failure to comply with the VA regulation governing postservice initial diagnosis of 

disease in denying the veteran’s claim for service connection for psychiatric disorder warranted 

remand;  regulation provides that presumptive periods are not intended to limit service 

connection when the evidence warrants direct service connection, and BVA based its decision on 

presumptive period despite numerous medical reports indicating a postservice diagnosis of 

schizophrenia and attributing that condition to the veteran’s military service.  Nash v. Brown, 6 

Vet.App. 1 (1993). 

 

BVA erred in basing its denial of service connection for multiple sclerosis (MS) on its own 

medical judgment in lieu of independent medical evidence.  Talley v. Brown, 6 Vet.App. 72 

(1993). 

 

Absence of service medical records alone is insufficient basis for denying service connection to a 

combat veteran who has submitted satisfactory lay or other evidence indicating service 

incurrence for disease or injury.   Peters v. Brown, 6 Vet.App. 540 (1994). 

 

Testimony of the veteran’s treating physician as to origin of the veteran’s current hearing 

problems was a medical conclusion which the BVA was not free to ignore or disregard; although 

a physician’s opinion did not definitively establish that noise which occurred during combat on 

an aircraft caused the veteran’s hearing loss, it established that the hearing loss was noise 

induced, consistent with the type of noise to which the veteran was exposed to during service.   

Peters v. Brown, 6 Vet.App. 540 (1994). 
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For the veteran to be service connected for disease or injury the veteran must demonstrate (1) 

that disease or injury was incurred in or aggravated by service; or (2) that disease or injury 

manifested to a degree of 10% or more within one year of postservice.   Rollings v. Brown, 8 

Vet.App. 8 (1995). 

 

WWII veteran’s uncontradicted assertion of having experienced frozen feet in combat that was 

consistent with the circumstances of his service was satisfactory evidence that his condition 

occurred in service, supporting remand of his claim; he testified that he was wounded in 1945 

after fighting in the snow for several days, making case for frostbite certainly plausible, and 

recent letter from his physician raised the possibility that the veteran’s peripheral neuropathy 

may be a residual of frostbite.   Russo v. Brown, 9 Vet.App. 46 (1996). 

 

No plausible basis existed in the record for the BVA’s decision denying service connection for 

degenerative arthritis of multiple joints and remand was required; the record did not contain a 

thorough medical evaluation of the veteran’s osteoarthritis of the joints, specifically the knees, 

and BVA therefore, did not possess sufficient medical data to determine whether the service-

connected traumatic arthritis of the ankles was related to the current osteoarthritis of the knees 

and whether the osteoarthritis of the knees was related to other medical conditions (POW status) 

in any way which would confer a rating.  Hayes v. Brown, 9 Vet.App. 67 (1996). 

 

Remand rather than reversal was the appropriate remedy for the BVA’s failure to address the 

combat veteran’s claim for service connection for polyneuropathy separately from his claim for 

service connection for diabetes mellitus, where the VA examination report that the BVA relied 

upon contained an equivocal statement that the examiner could not rule out nutrition deficiency 

as a POW as cause of the veteran’s peripheral neuropathy, and where there had been no 

examination regarding the etiology of polyneuropathy in the upper extremities.   Goss v. Brown, 

9 Vet.App. 109 (1996). 

 

The veteran is not required to prove a claim for service connection by preponderance of the 

evidence and in order to deny the claim on its merits, evidence must preponderate against the 

claim.   Alemany v. Brown, 9 Vet.App. 518 (1996). 

 

BVA misinterpreted statute requiring combat veteran to provide satisfactory evidence of service-

connected injury when it failed to accept his evidence as sufficient; statute did not call for 

weighing probative value of evidence or whether preponderance of evidence favored the veteran.  

The Court of Appeals held that the veteran’s evidence alone could be satisfactory evidence of 

service connection for his injury.   Collette v. Brown, 82 F.3d 389 (Fed.Cir. 1996). 

 

The Court reversed a decision of the BVA denying service connection for a back condition as 

clearly erroneous; requirements of service connection were unequivocally supported by medical 

evidence submitted by the veteran, and there was no medical evidence in the record that was 

contrary; rather, the BVA improperly refuted the veteran’s evidence with its own unsubstantiated 

medical opinion.   Rose v. West, 11 Vet.App. 169 (1998). 
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Service connection may be awarded for a chronic condition when (1) a chronic disease manifests 

itself and is identified as such in service or within the presumption period under regulation and 

the veteran presently has the same condition; or (2) a disease manifests itself during service or 

during the presumptive period but is not identified until later, there is a showing of continuity of 

symptomatology after discharge, and medical evidence relates the symptomatology to the 

veteran’s present condition.   Rose v. West, 11 Vet.App. 169 (1998). 

 

Remand was required with respect to claim for service connection for heart disease, where the 

BVA failed to provide an adequate statement of reasons and bases for its determination that a 

medical examination was not required, and the record contained an in-service notation of 

tachycardia, raising the possibility that a medical examination might aid in substantiating service 

connection claim.  Duenas v. Principi, 18 Vet.App. 512 (2004). 

 

For direct service connection to be awarded, there must be: (1) medical evidence of a current 

disability; (2) medical evidence, or in certain circumstances, lay evidence of an in-service 

incurrence or aggravation of a disease or injury; and (3) medical evidence of a nexus between the 

claimed in-service disease or injury and the present disease or injury. Gutierrez v. Principi, 19 

Vet.App. 1 (2004)(citing Hickson v. West, 12 Vet.App. 247, 253 (1999).  38 U.S.C.A. § 1110, 

1131. 

 

Establishing service connection generally requires medical evidence of a current disability; 

medical or, in certain circumstances lay evidence of in-service incurrence or aggravation of a 

disease or injury; and medical evidence of a nexus between the claimed in-service disease or 

injury and the present disease of injury.  Kent v. Nicholson, 20 Vet.App. 1 (2006) (citing Caluza 

v. Brown, 7 Vet.App. 498, 506 (1995). 

 

Service department’s award of disability severance pay by operation of statute includes implied 

finding that servicemember’s disability was incurred or aggravated in the line of duty that is 

binding on the VA pursuant to regulation providing that a service department finding that injury 

occurred in the line of duty is binding on the VA unless patently inconsistent with laws 

administered by the VA.  Stover v. Mansfield, 21 Vet.App. 485 (2007); 38 C.F.R. § 3.1(m). 

 

The CAVC made reference to the fact that VCAA applies “generally to all five elements of a 

claim for service connection.  The five elements of a claim for service connection consist of (1) 

veteran status; (2) existence of disability; (3) service connection of disability; (4) degree of 

disability; and (5) effective date of disability.  Dennis v. Nicholson, 21 Vet.App. 18 (2007) citing  

Dingess v. Nicholson, 19 Vet.App. 473, 487 (2006). 

 

Establishing service connection generally requires: (1) medical evidence of a current disability; 

(2) medical or, in certain circumstances, lay evidence of in –service incurrence or aggravation of 

a disease or injury; and (3) medical evidence of a nexus between the claimed in-service disease 

or injury and the present disability.  38 C.F.R. § 3.303(a).  Dalton v. Nicholson, 21 Vet.App. 23 

(2007). 
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To establish basic eligibility for veterans benefits based on a period of duty as a member of the 

Army National Guard of any state, a claimant must show either that they were ordered into 

Federal service by the President of the United States, or that the duty was performed under the 

provisions of statutes governing active duty for training.  Allen v. Nicholson, 21 Vet.App. 54 

(2007); 10 U.S.C.A. § 12401; 32 U.S.C.A. §§ 316, 502, 503, 504, 505. 

 

BVA erred in its determination that service connection for a psychiatric disability, including 

major depression, had to be denied because the veteran “no longer manifested a psychiatric 

disability” at the time that the BVA rendered its decision; because the BVA implicitly found that 

the veteran had depression at some point during processing of his claim, veteran had a current 

psychiatric disability manifested that might be service connected.  McClain v. Nicholson, 21 

Vet.App. 319 (2007). 

 

Requirement that a claimant have a current disability before service connection may be awarded 

for that disability is satisfied when a claimant has a disability at the time a claim for VA 

disability compensation is filed or during the pendency of that claim; thus, a claimant may be 

granted service connection even though the disability resolves prior to the adjudication of the 

claim.  McClain v. Nicholson, 21 Vet.App. 319 (2007). 

 

Establishing service connection generally requires: (1) medical evidence of a current disability; 

(2) medical or, in certain circumstances, lay evidence of in–service incurrence or aggravation of 

a disease or injury; and (3) medical evidence of a nexus between the claimed in-service disease 

or injury and the present disability. McClain v. Nicholson, 21 Vet.App. 319 (2007); Kent v. 

Nicholson, 20 Vet.App. 1 (2006); 38 C.F.R. § 3.303(a). 

 

Continuity of symptomatology for purposes of satisfying service connection elements, may be 

established if a claimant can demonstrate: (1) that a condition was “noted” during service; (2) 

evidence of postservice continuity of the same symptomatology; and (3) medical or, in certain 

circumstances, lay evidence of a nexus between the present disability and the postservice 

symptomatology.  Barr v. Nicholson, 21 Vet.App. 303 (2007); see also 38 C.F.R. § 3.303(b). 

 

Establishing service connection generally requires (1) medical evidence of a current disability; 

(2) medical or, in certain circumstances, lay evidence of in-service incurrence or aggravation of a 

disease or injury; and (3) medical evidence of a nexus between the claimed in-service disease or 

injury and the present disability.  See Caluza v. Brown, 7 Vet. App. 498, 506 (1995); aff'd per 

curiam, 78 F.3d 604 (Fed. Cir. 1996) (table); see also Hickson v. West, 12 Vet. App. 247, 253 

(1999); 38 C.F.R. § 3.303. Under section 3.303(b), an alternative method of establishing the 

second and/or third Caluza element is through a demonstration of continuity of symptomatology. 

See Savage v. Gober, 10 Vet. App. 488 (1997); see also Clyburn v. West, 12 Vet. App. 296, 302 

(1999). Continuity of symptomatology may be established if a claimant can demonstrate (1) that 

a condition was "noted" during service; (2) evidence of post- service continuity of the same 

symptomatology; and (3) medical or, in certain circumstances lay evidence of a nexus between 

the present disability and the post-service symptomatology. Savage, 10 Vet. App. at 495-96; see 

Hickson, 12 Vet. App. at 253 (lay evidence of in-service incurrence sufficient in some 

circumstances for purposes of establishing service connection); 38 C.F.R. § 3.303(b). 



68 

 

A service department’s award of disability severance pay by operation of statute includes 

implied finding that the servicemember’s disability was incurred or aggravated in the line of duty 

that is binding on the VA pursuant to regulation providing that a service department finding that 

injury occurred in the line of duty is binding on the VA unless patently inconsistent with laws 

administered by the VA. Stover v. Mansfield, 21 Vet.App. 485 (2007); 10 U.S.C.A. § 

1203(b)(4)(A); 38 C.F.R. § 31(m). 

 

Regulation establishing circumstances under which service connection is attributed to a veteran’s 

chronic disability incurred or aggravated during active service establishes a presumption of 

service connection that is rebuttable only by “clearly attributable intercurrent causes,” for a 

chronic disease which manifests during service and then again “at any later date, however 

remote.” Groves v. Peake, 524 F.3d 1306 (Fed. Cir. 2008); 38 C.F.R. § 3.303(b). 

 

Index↑ 

 

Service Connection - HIV 

 

BVA’s failure to cite any medical evidence of record or quote from a recognized medical treatise 

in concluding that the veteran’s symptoms in service were not manifestations of his infection 

with human immunodeficiency virus (HIV) warranted remand to the BVA for readjudication 

based on independent medical evidence. ZN v. Brown, 6 Vet.App. 183 (1994). 

 

Where the veteran demonstrates a current diagnosis of HIV, their military occupational specialty 

(MOS) in the medical field with their assignment to a military hospital provided grounds for 

their claimed risk factor of exposure, and a physician provided a letter declaring that it was 

medically known that up to 6 months could elapse between exposure and symptom 

manifestation, the claim for service connected benefits is credible.  Saathoff v. Gober, 10 

Vet.App. 326 (1997).  

 

Index↑ 

 

Service Connection - Ionizing Radiation 

 

Service connection for cancer which is claimed to be attributable to ionizing radiation exposure 

during service can be established in three different ways: (1) under the statute there are types of 

cancer listed which can be presumptively service connected; (2) regulation provides a list of 

“radiogenic diseases” which will be service connected if certain conditions specified in the 

regulation have been met; and (3) direct service connection can be established by showing that 

the disease or malady was incurred during or aggravated by service. Stone v. Gober, 14 Vet.App. 

116 (2000); 38 U.S.C.A. § 1112(c); 38 C.F.R. § 3.311(b). 

 

 

Index↑ 
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Service Connection - Multiple Sclerosis 

 

The Court reversed a BVA decision denying service connection for multiple sclerosis where the 

BVA improperly relied on medical treatises and its own unsubstantiated medical conclusions 

where the veteran submitted definitive evidence from his physicians who opined that the veteran 

exhibited manifestations of multiple sclerosis during the 7-year presumptive period.   Traut v. 

Brown, 6 Vet.App. 495 (1994). 

 

Index↑ 

 

Service Connection - Presumption 

 

Evidence rebutting presumption of soundness upon induction and service aggravation of 

preexisting condition was not clear and unmistakable and thus veteran was entitled to service 

connection for his enucleated right eye; although there was evidence that the veteran’s glaucoma 

was secondary to traumatic cataract which was a preexisting condition, the record did not contain 

specific findings required to establish natural progression of disease and thereby natural 

progression of disease and thereby rebut presumption of service aggravation.  Akins v. 

Derwinski, 1 Vet.App. 228 (1991). 

 

Physician’s reports stating the diagnosis of rheumatoid arthritis was made within one year 

following the veteran’s separation from service established presumptive service connection 

pursuant to the regulation requiring the BVA to address issue of entitlement based upon 

physician’s statements and provide sufficient reasons or bases which clearly and completely 

explained and supported denial of benefits.  Emperador v. Derwinski, 2 Vet.App. 343 (1991). 

 

Where the BVA properly concludes that the presumption of service connection has been 

rebutted, the BVA will nevertheless be required to adjudicate claim without regard to that 

presumption in order to determine whether the evidence otherwise establishes that the disease 

was incurred or aggravated in service on a direct basis.  Goodsell v. Brown, 5 Vet.App. 36 

(1993). 

 

A presumption has evidentiary value, but it is not a form of evidence; instead, a presumption 

affords a party the luxury of not having to produce specific evidence to establish the point at 

issue.  Forshey v. Gober, 226 F.3d 1299 (Fed.Cir. 2000). 

 

Statutory presumption of service connection for injuries that occur during active service must be 

rebutted by clear and convincing evidence, not just preponderance of the evidence, as 

preponderance standard does not fairly distribute risk between the veteran and the government. 

Forshey v. Gober, 226 F.3d 1299 (Fed.Cir. 2000). 

Neither the claimant nor the Department of Veterans Affairs has any responsibility to submit or 

gather evidence relating to service connection if the claimant’s particular condition is statutorily 

presumed to be service-connected.  Skoczen v. Shinseki, 564 F.3d 1319 (2009).  38 USC §§ 

105(a), 1111, 1112, 1116, 1118. 
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Index↑ 

 

Service Connection - Presumption of Soundness 

 

Where the veteran’s keratoconus was first diagnosed while in service, burden of proof was on the 

government to rebut the presumption of sound condition upon induction by showing that 

disorder existed prior to service, and if the government met that requirement, by showing that 

condition was not aggravated in service, by clear and unmistakable evidence.  Kinnaman v. 

Principi, 4 Vet.App. 20 (1993). 

 

Presumption that the veteran is in sound condition upon entry into service, except for any defects 

noted at time of examination for entry into service, can only be overcome by clear and 

unmistakable evidence that the disability existed prior to service.  Doran v. Brown, 6 Vet.App. 

283 (1994). 

 

The veteran’s entrance examinations did not state that he had asthma at time of induction to rebut 

the presumption that he entered service in sound condition, though the physician’s note at 

induction referred to the report that the veteran had asthma in early childhood with no 

recurrence.  Crowe v. Brown, 7 Vet.App. 238 (1994). 

 

Conclusion of the BVA that the veteran’s psychiatric condition existed prior to service had to be 

reversed, where the only evidence supporting the Board’s conclusion consisted of a psychiatric 

evaluation report and report of the medical board which were not supported by any 

contemporaneous clinical evidence or recorded history in the record.  Miller v. West, 11 

Vet.App. 345 (1998). 

 

Presumption that the veteran was in sound condition when examined, accepted, and enrolled for 

service, except as to defects, infirmities, or disorders noted at time of the examination can only 

be overcome by clear and unmistakable evidence that a disability existed prior to service.  Miller 

v. West, 11 Vet.App. 345 (1998). 

 

A bare conclusion, even one written by a medical profession, without a factual predicate in the 

record does not constitute clear and unmistakable evidence sufficient to rebut the presumption of 

soundness.  Miller v. West, 11 Vet.App. 345 (1998). 

 

Service connection may be granted for a disability resulting from a disease or injury incurred in 

or aggravated by service.  Miller v. West, 11 Vet.App. 345 (1998). 

 

BVA was arbitrary and capricious in finding that the presumption of soundness upon induction 

was rebutted with respect to the veteran’s seizure disorder; the BVA applied the wrong standard 

of proof, and failed to consider all the evidence of record, including lay testimony that the 

veteran had not suffered from seizures prior to service.  Vanerson v. West, 12 Vet.App. 254 

(1999). 

 



71 

 

In order to rebut the presumption of soundness that applies to all veterans upon entrance to the 

military, the government must show by clear and unmistakable evidence that (1) the veteran’s 

disability existed prior to service and (2) that the preexisting disability was not aggravated during 

service.  Wagner v. Principi, 370 F.3d 1089 (Fed.Cir. 2004); 38 U.S.C.A. § 1111. 

 

In the context of a veteran’s claim for service connection for a right knee injury, in order to rebut 

the presumption of soundness that applied to the veteran whose military entrance examination 

did not report a right knee disorder, the government had to show by clear and convincing 

evidence that the veteran’s disability existed prior to service and that the preexisting disability 

was not aggravated during service.  Wagner v. Principi, 370 F.3d 1089 (Fed.Cir. 2004); 38 

U.S.C.A. §§ 1111, 1153. 

 

In order to rebut the presumption of sound condition under 38 U.S.C. § 1111, the government 

must show by clear and unmistakable evidence both that the disease or injury existed prior to 

service, and that the disease or injury was not aggravated by service.  Wagner v. Principi, 370 

F.3d 1089 (Fed. Cir. 2004).  To satisfy the second requirement for rebutting the presumption of 

soundness, the government must show, by clear and unmistakable evidence, either that (1) there 

was no increase in disability during service, or (2) any increase in disability was "due to the 

natural progression" of the condition.  Joyce v. Nicholson, 443 F.3d 845, 847 (Fed. Cir. 2006). 

 

VA's General Counsel determined in VAOPGCREC 3-2003 that the presumption of soundness is 

rebutted only where clear and unmistakable evidence shows that the condition existed prior to 

service and that it was not aggravated by service.  The burden of proof is on the government to 

rebut the presumption of sound condition by showing that a disability existed prior to service, 

and if the government meets this requirement, by showing that the condition was not aggravated 

in service.  Vanerson v. West, 12 Vet. App. 254, 258 (1999); Kinnaman v. Principi, 4 Vet. App. 

20, 27 (1993) ; see also Wagner v. Principi, 370 F.3d 1089 (Fed. Cir. 2004); Cotant v. Principi, 

17 Vet. App. 116, 123-30 (2003). 

 

When no preexisting condition is noted upon entry into service, a veteran is presumed to have 

been sound upon entry, and the burden then falls on the government to rebut the presumption of 

soundness by clear and unmistakable evidence that the veteran’s disability was both preexisting 

and not aggravated by service.  The government may show a lack of aggravation by establishing 

that there was no increase in disability during service or that any increase in disability was due to 

the natural progress of the preexisting condition.  38 U.S.C. §§  1111, 1132; Quirin v. Shinseki, 

22 Vet.App. 390 (2009). 

 

If a veteran shows that he suffered an injury or contracted a disease during active military 

service, that injury or disease will be presumed to have occurred in the line of duty for purposes 

of claiming disability compensation; that presumption can be rebutted only if the government 

shows that the injury or disease was caused by the veteran’s own willful misconduct or abuse of 

alcohol or drugs.  38 U.S.C. §§ 105(a), 1110.  Holton v. Shinseki, 557 F.3d. 1362 (2009). 

 

Index↑ 
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Service Connection - PTSD 

 

In adjudicating a claim for service connection for PTSD, the VARO is required to evaluate 

support evidence in light of places, types, and circumstances of service as evidenced by service 

records, official history of each organization in which the veteran served, the veteran’s military 

records, and all pertinent medical and lay evidence.  Zarycki v. Brown, 6 Vet.App. 91 (1993). 

 

Where it is determined through recognizable military citations or other supportive evidence that 

the veteran seeking service connection for PTSD was engaged in combat with the enemy and 

claimed stressors are related to such combat, the veteran’s lay testimony regarding the claimed 

stressors must be accepted as conclusive as to their actual existence and no further development 

for corroborative evidence will be required provided that the veteran’s testimony is satisfactory, 

that is, credible and consistent with circumstances, conditions, and hardships of service.  Zarycki 

v. Brown, 6 Vet.App. 91 (1993). 

 

Where the VA determines that the veteran seeking service connection for PTSD did not engage 

in combat with the enemy or that the veteran did engage in such combat, but the claimed stressor 

is not related to such combat, the veteran’s lay testimony, by itself will not be enough to 

establish the occurrence of the stressor; instead, the record must contain service records which 

corroborate the veteran’s testimony as to the occurrence of the stressor.  Zarycki v. Brown, 6 

Vet.App. 91 (1993). 

 

Sufficient diagnostic feature of PTSD requires that the sufficiency of a stressor be clinically 

established; thus, the BVA improperly rejected, based on its own unsubstantiated medical 

conclusion, the medical diagnosis of record that had found the veteran’s stressors to be sufficient 

to support a diagnosis of PTSD.  West v. Brown, 7 Vet.App. 70 (1994). 

 

Engagement in combat for purposes of adjudicating a claim of service connection for PTSD is 

not necessarily determined simply by reference to the existence of combat citations, badges, or 

decorations or military occupational specialties.  Dizoglio v. Brown, 9 Vet.App. 163 (1996). 

 

Eligibility for service connection award for PTSD requires the presence of three elements: (1) 

current and clear medical diagnosis of PTSD (presumed to include adequacy of PTSD 

symptomatology and sufficiency of claimed in-service stressor); (2) credible supporting evidence 

that claimed in-service stressor actually occurred; and (3) medical evidence a causal nexus 

between current symptomatology and specific claimed in-service stressor.  Cohen v. Brown, 10 

Vet.App. 128 (1997); 38 C.F.R. § 3.304(f). 

 

The veteran sufficiently established that the claimed in-service stressor of repeated mortar and 

rocket attacks had actually occurred for purposes of establishing service connection for PTSD; 

the veteran testified that he had been exposed to mortar and rocket attacks while on guard and 

convoy duty during the Vietnam War.  Cohen v. Brown, 10 Vet.App. 128 (1997); 38 C.F.R. § 

3.304(f). 
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Sufficiency of the veteran’s in-service stressors as component of the current medical diagnosis 

element of service connection claim for PTSD was established as matter of law where the 

veteran had presented three undisputed and unequivocal current medical diagnoses of PTSD, and 

the BVA had discounted such diagnoses without making a finding that the medical reports were 

incomplete under the applicable Diagnostic and Statistical Manual for Mental Disorders (DSM) 

criteria and without returning reports to the regional office for clarification.  Cohen v. Brown, 10 

Vet.App. 128 (1997); 38 C.F.R. § 3.304(f). 

 

Eligibility for a service connection award for PTSD requires: (1) a current, clear medical 

diagnosis of PTSD; (2) credible supporting evidence that the claimed in-service stressor actually 

occurred; and (3) medical evidence of a causal nexus between the current symptomatology and 

the specific claimed in-service stressor.  Gaines v. West, 11 Vet.App. 353 (1998) 

 

VA regulations were amended in 1996 to adopt the new nomenclature of the 4
th

 edition of the 

DSM-IV.  The new standard for evaluating stressors for diagnosing PTSD is as follows:  The 

DSM-IV provides two requirements as to the sufficiency of a stressor: (1) A person must have 

been exposed to traumatic event in which the person experienced, witnessed, or was confronted 

with an event or events that involved actual or threatened death or serious injury, or a threat to 

the physical integrity of self or others and (2) the person’s response [must have] involved intense 

fear, helplessness, or horror.  DSM-IV at 427-428.  These criteria are no longer based solely on 

usual experience and response but are individualized (geared to the specific individual’s actual 

experience and response).  Harth v. West, 14 Vet.App. 1 (2000) (citing DIAGNOSTIC AND 

STATISTICAL MANUAL OF MENTAL DISORDERS (DSM) fourth edition, 427). 

 

BVA erred in requiring the veteran to corroborate the noncombat stressor of enemy rocket 

attacks on airbase where the veteran’s unit was stationed with evidence of his physical proximity 

to, or firsthand experience with, the attacks, rather, the veteran’s presence with his unit at the 

time of attacks occurred corroborated his statement that he experienced such attacks personally.  

Pentecost v. Principi, 16 Vet.App. 124 (2002); 38 C.F.R. § 3.304(f). 

 

BVA failed to consider adequately “all evidence and material of record and applicable provisions 

of law” and to provide an adequate statement of reasons or bases for its decision denying the 

veteran’s claim for service connection for post traumatic stress disorder (PTSD); the BVA also 

completely failed to discuss the veteran’s assertions that he had engaged in combat in Vietnam, it 

was not clear whether BVA applied a corroboration requirement which had no statutory or 

regulatory basis, and it failed to discuss the application of the benefit of the doubt rule.  Moran v. 

Principi, 17 Vet.App. 149 (2003); 38 U.S.C.A. §§ 5107(b), 7104(a), 7104(d)(1). 

 

To support a claim for service connection for post traumatic stress disorder (PTSD), a claimant 

must present evidence of (1) a current diagnosis of PTSD; (2) credible supporting evidence that 

the claimed in-service stressor actually occurred; and (3) medical evidence of a causal nexus 

between the current symptomatology and the claimed in-service stressor.  Daye v. Nicholson, 20 

Vet.App 512 (2006)(citing Cohen v. Brown, 10 Vet.App. 128, 138 (1997)); 38 C.F.R. § 3.304(f). 
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If the evidence concerning service connection claim for post traumatic stress disorder establishes 

that the veteran engaged in combat with the enemy and the claimed stressor is related to that 

combat, the veteran’s lay testimony alone is generally sufficient to establish the occurrence of 

the claimed in-service stressor; however, if the claimed stressor is not combat related, its 

occurrence must be corroborated by credible supporting evidence.  Daye v. Nicholson, 20 

Vet.App. 512 (2006)(citing Sizemore v. Principi, 18 Vet.App. 264 (2004)); 38 U.S.C.A. § 

1154(b); 38 C.F.R. § 3.304(f). 

 

Index↑ 

 

Service Connection – PTSD - Personal Assault 

 

In PTSD cases which the veteran asserts personal assault as the in-service stressor, the VA has 

provided for special-evidentiary development procedures including interpretation of behavior 

changes by a clinician and interpretation in relation to a medical diagnosis.  Patton v. West, 12 

Vet.App. 272 (1999). 

 

Establishing service connection for PTSD requires: (1) a current, clear medical diagnosis of 

PTSD; (2) credible supporting evidence that the claimed in-service stressor actually occurred; 

and (3) medical evidence of a causal nexus between the current symptomatology and the specific 

claimed in-service stressor.  Patton v. West, 12 Vet.App. 272 (1999). 

 

Because of the unique problems of documenting personal-assault as the in-service stressor, the 

RO in PTSD cases is responsible for assisting the claimant in gathering, from sources in addition 

to in-service records, evidence corroborating the in-service stressor, by sending a special letter 

and questionnaire, by carefully evaluating that evidence including behavior changes, and by 

furnishing a clinical evaluation of behavior evidence.  Patton v. West, 12 Vet.App. 272 (1999). 

 

If a PTSD claim is based on in-service personal assault, evidence from sources other than the 

veteran’s service medical records may corroborate the veteran’s account of the stressor incident.  

VA will not deny a PTSD claim based on in-service personal assault without first advising the 

veteran that evidence from alternative sources other than service medical records may constitute 

credible supporting evidence.  Bradford v. Nicholson, 20 Vet.App. 200 (2006); 38 C.F.R. § 

3.304(f)(3). 

 

Index↑ 

 

Service Connection - Secondary 

 

BVA improperly failed to consider the regulation providing that disability which is proximately 

due to or the result of service-connected disease or injury shall be service connected.  Payne v. 

Derwinski, 1 Vet.App. 85 (1990). 

 

BVA failed to strictly comply with statutory mandate requiring the BVA to include reasons or 

bases supporting its findings and conclusions that while the veteran’s psychiatric 
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symptomatology might have some effect on the existing ulcer disorder, it did not cause the 

underlying gastrointestinal pathology, thus denying service connection for duodenal ulcer as 

secondarily related to the veteran’s service-connected PTSD without identifying the evidence it 

considered to support the decision.  Fallo v. Derwinski, 1 Vet.App. 175 (1991). 

 

When the rating board increased the veteran’s rating for rheumatic heart disease on the basis of 

symptoms related to the current ischemic heart disease, as a matter of law it granted service 

connection for that disease; therefore, the BVA erred in its decision four years later that 

arteriosclerotic cardiovascular and peripheral vascular disease with right above-the-knee 

amputation was not proximately due to nor the result of service-connected rheumatic heart 

disease, where the BVA had not severed service connection established by the previous rating 

decision.  Baughman v. Derwinski, 1 Vet.App. 563 (1991). 

 

BVA finding that the veteran’s left foot drop was not directly related to a damaged nerve root 

caused by the laminectomy and disc removal was clearly erroneous; overwhelming evidence 

established there was a relation and no evidence was presented to the contrary.  Look v. 

Derwinski, 2 Vet.App. 157 (1992). 

 

Failure of the BVA to include analysis of credibility or probative value of opinion evidence of 

physicians which supported the veteran’s claim for service connection for hypertension 

secondary to the service-connected PTSD warranted remand.  Perman v. Brown, 5 Vet.App. 237 

(1993). 

 

Absence of opinion from the record regarding whether the claimant’s right knee condition was 

secondarily related to his service-connected left knee disability indicated that VA neglected their 

duty to assist the claimant in developing his claim.  Smith v. Brown, 5 Vet.App. 335 (1993). 

 

When aggravation of the veteran’s nonservice-connected condition is proximately due to or the 

result of the service-connected condition, the veteran shall be compensated for the degree of 

disability (but only that degree) over and above the degree of disability existing prior to 

aggravation.  Allen v. Brown, 7 Vet.App. 439 (1995). 

 

Additional disability resulting from the aggravation of a nonservice-connected disability by a 

service-connected disorder also warrants secondary service connection, to the degree of 

aggravation.  Allen v. Brown, 7 Vet. App. 439, 448 (1995) (en banc). 

 

Finding of the BVA that the veteran’s nonservice-connected orthopedic condition was not 

aggravated by the service-connected orthopedic condition, and thus not secondarily service-

connected, was clearly erroneous; in contrast to the opinions of the veteran’s doctors, which were 

based on personal examinations and knowledge of the veteran’s pertinent medical and physical  

history, BVA relied on opinions of VA doctors which were of little probative value.  Padgett v. 

Nicholson, 19 Vet.App. 133 (2005). 
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The BVA has an obligation to discuss all applicable laws pertaining to secondary service 

connection and resolve any reasonable doubt in favor of the veteran. Roper v. Nicholson, 20 

Vet.App. 173 (2006); 38 U.S.C.A. §§ 5107(b) & 7261(b)(1). 

 

Service connection shall be granted for secondary conditions that are either proximately due to or 

the result of a service-connected condition.  Roper v. Nicholson, 20 Vet.App. 173 (2006)(citing 

Jackson (Deborah) v. Nicholson, 433 F.3d 822, 825 (Fed.Cir.2005); 38 C.F.R. § 3.310(a). 

 

Index↑ 

 

Service Connection - Severance 

 

Severance of service connection based on any standard less than that established by 38 C.F.R. § 

3.105(d) is erroneous as a matter of law.  Stallworth v. Nicholson, 20 Vet.App. 482 (2006)(citing 

Graves v. Brown, 6 Vet.App. 166, 170 (1994). 

 

Once service connection has been granted, it can be severed only upon the Secretary's showing 

that the final rating decision granting service connection was "clearly and unmistakably 

erroneous," and only after certain procedural safeguards have been met. 38 C.F.R. § 3.105(d) 

(2007); see also Daniels v. Gober, 10 Vet. App. 474, 478 (1997); Graves v. Brown, 6 Vet. App. 

166 (1994). 

 

Veteran’s service connection for schizophrenia could not be severed based on a physician’s letter 

that considered only records from two prior hospital admissions to a psychiatric hospital rather 

than reviewing all the evidence accumulated by and considered by the VARO in granting service 

connection; physician had never treated veteran, and VA rendered the original rating decision 

based on at least five diagnoses of schizophrenia or symptoms of the underlying schizophrenic 

process, including two hospitalizations considered in the physician’s letter, and single diagnosis 

of anxiety reaction that did not preclude schizophrenia.  Andino v. Nicholson, 498 F.3d 1370 

(Fed.Cir. 2007).  38 C.F.R. § 3.105(d). 

 

Subject to the limitations contained in 38 C.F.R. §§ 3.114 and 3.957, service connection will be 

severed only where evidence establishes it is clearly and unmistakably erroneous (the burden of 

proof being upon the Government).  A change in diagnosis may be accepted as a basis for 

severance action if the examining physician or physicians or other proper medical authority 

certifies that in light of all accumulated evidence, the diagnosis on which service connection was 

predicated is clearly erroneous.  This certification must be accompanied by a summary of facts, 

findings, and reasons supporting this conclusion. 38 C.F.R. § 3.105(d) (2007); Andino v. 

Nicholson, 498 F.3d 1370 (Fed.Cir. 2007). 

 

Index↑ 
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Service Medical Records 

 

Where service records are missing, the BVA’s obligation to explain its findings and conclusions 

and to consider carefully the benefit-of-the-doubt rule is heightened.  Mattson v. Derwinski, 2 

Vet.App. 643 (1992). 

 

The BVA’s duty to assist a veteran in developing facts pertinent to his claim is heightened in a 

case where service medical records are presumed destroyed and the duty includes the obligation 

to search for alternate medical records.  Cuevas v. Principi, 3 Vet.App. 542 (1992). 

 

Where the veteran’s service medical record are destroyed or lost, the BVA is under a duty to 

advise the veteran to obtain other forms of evidence, such as lay testimony.   Layno v. Brown, 6 

Vet.App. 465 (1994). 

 

When SMRs are lost or missing, the Court has held that VA has a heightened duty "to consider 

the applicability of the benefit of the doubt rule, to assist the claimant in developing the claim, 

and to explain its decision when the veteran's medical records have been destroyed." Cromer v. 

Nicholson, 19 Vet. App. 215, 217-18 (2005) citing Russo v. Brown, 9 Vet. App. 46, 51 (1996). 

See also Cuevas v. Principi, 3 Vet. App. 542, 548 (1992); O'Hare v. Derwinski, 1 Vet. App. 365, 

367 (1991). 

 

Index↑ 

 

Special Monthly Compensation 

 

Relevant inquiry concerning a special monthly compensation (SMC) award for loss of use of 

both feet is not whether amputation is warranted but whether the veteran had effective function 

remaining other than that which would be equally well served by an amputation with use of a 

suitable prosthetic appliance.   Tucker v. West, 11 Vet.App. 369 (1998). 

 

In determining effective date of entitlement to special monthly compensation (SMC) for loss of 

use of both feet, BVA erred when it relied on its own medical speculation that the veteran’s 

“balance and propulsion using his lower extremities were very likely demonstrated in his 

ambulation.”    Tucker v. West, 11 Vet.App. 369 (1998). 

 

It is not required that all of the disabling conditions enumerated in 38 C.F.R. § 3.352(a) be found 

to exist before a favorable rating may be made.  The particular personal functions which the 

veteran is unable to perform should be considered in connection with his condition as a whole.  It 

is only necessary that the evidence establish that the veteran is so helpless as to need regular aid 

and attendance, not that there is a constant need. 38 C.F.R. § 3.352(a); see also Turco v. Brown, 9 

Vet. App. 222, 224 (1996) (holding that at least one factor listed in § 3.352(a) must be present 

for a grant of SMC based on need for aid and attendance). 

 

Special monthly compensation on the basis of the need for regular aid and attendance (SMC-AA) 

is available when the need for aid and attendance of others arises solely from a wartime veteran’s 
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service-connected disabilities.  Howell v. Nicholson, 19 Vet.App. 535 (2006); 38 U.S.C.A. § 

1114(l); 38 C.F.R. §§ 3.350(b)(2), 3.352(a). 

 

A veteran leaving his home for medical purposes such as to attend a VA examination cannot, by 

itself, serve as the basis for a finding that the veteran is not substantially confined for purposes of 

entitlement to special monthly compensation for being permanently housebound (SMC-HB).  

Howell v. Nicholson, 19 Vet.App. 535 (2006); 38 U.S.C.A. § 1114(s); 38 C.F.R. § 3.350(i)(2). 

 

Index↑ 

 

Spina Bifida (Occipital Encephalopathy) 

 

Determination of the BVA that occipital encephalopathy (OE) is not a form of spina bifida for 

purposes of statute providing for monetary benefits to children of Vietnam Veterans for 

disability resulting from spina bifida was not supported by adequate statement of reasons or 

bases; by making the bare conclusion that the statutory phrase “forms and manifestations of 

spina bifida” means solely “spina bifida”; the BVA failed to give a reasoned argument 

explaining why OE is not a “form” or “manifestation” of spina bifida where the veteran’s private 

physician and VA’s Chief of Public Health and Environmental Hazards Officer both issued 

favorable medical opinions.  Jones v. Principi, 16 Vet.App. 219 (2002); 38 U.S.C.A. §§ 1802, 

1805.  

 

By relying solely on G.C. Prec. 5-99 that concluded conditions such as occipital encelphalopathy 

are not themselves, spina bifida, the BVA erred in denying the claim where the statute stated that 

the “spina bifida conditions covered are “all forms and manifestations” of spina bifida except for 

“spina bifida occulta”.  Jones v. Principi, 16 Vet.App. 219 (2002); 38 U.S.C.A. §§ 1802, 1805. 

 

Index↑ 

 

Substantive Appeal 

 

Failure to file a timely substantive appeal from decision of the regional office denying service 

connection after withdrawal of prior substantive appeal did not deprive the BVA of jurisdiction 

over the veteran’s appeal, where there was no indication that the RO closed the appeal for failure 

to file a timely substantive appeal, and where it appeared to have treated the filing of the 

substantive appeal as timely.  Gonzalez-Morales v Principi, 16 Vet.App. 556 (2003); 38 C.F.R. § 

19.32, 20.302(b); 38 U.S.C.A. § 7105(d)(3). 

 

It was error for the BVA to dismiss appeal for failure to allege specific error in the RO’s 

decision, where Form 9 that appellant timely filed specified that he did not have to do anything 

further to obtain a BVA decision in his appeal, as long as he checked a “NO” box, which he did; 

by use of the form, VA waived any additional pleading requirements on the part of the appellant.  

Gomez v. Principi, 17 Vet.App. 369 (2003); 38 U.S.C.A. § 7105(d)(5); 38 C.F.R. § 20.202. 

 

Index↑ 
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Surviving Spouse 

 

Regulation providing that requirement for surviving spouse benefits of continuous cohabitation 

will be met if the evidence shows there was no separation due to fault of surviving spouse was 

unlawful as exceeding the authority of the VA to the extent it eliminated the second part of the 

statutory and regulatory test which required that for spouse to have been deemed to have 

continuously cohabited with the veteran when there has been a separation, separation must have 

been due to misconduct of or procured by the veteran.  Gregory v. Brown, 5 Vet.App. 108 

(1993). 

 

Finding that the spouse was at fault at time of separation for purposes of determining entitlement 

to surviving spouse benefits was clearly erroneous in the absence of evidence of fault at time of 

separation.  Gregory v. Brown, 5 Vet.App. 108 (1993). 

 

Certain conduct of the veteran and spouse subsequent to time of separation may be relevant in 

the appropriate case with respect to the question of fault at time of separation for purposes of 

determining entitlement to surviving spouse benefits, but mere acts of seeking divorce and 

failing to reconcile are not in and of themselves relevant to such question and, standing alone, do 

not constitute evidence of fault at time of separation.  Gregory v. Brown, 5 Vet.App. 108 (1993). 

 

If a spouse has been physically and emotionally abused and separates from abuser veteran, the 

abused spouse’s acts of initiating divorce and refusing to reconcile are not competent evidence to 

demonstrate fault on part of abused spouse at time of separation for purposes of determining 

entitlement to surviving spouse benefits.  Gregory v. Brown, 5 Vet.App. 108 (1993). 

 

BVA’s failure to cite to law of any particular state or to provide reasons for law chosen or not 

chosen in connection with its finding that death benefits claimant was not the veteran’s lawful 

spouse warranted remand; regulation provides that the validity of marriage is to be determined 

by law of place where parties resided at time of the veteran’s death.  Sanders v. Brown, 6 

Vet.App. 17 (1993). 

 

Surviving spouse who was married to the veteran for one year or more before the veteran’s death 

would qualify for veteran’s benefits.  Sandoval v. Brown, 7 Vet.App. 7 (1994). 

 

BVA failed to articulate adequate reasons or bases for its inference that the veteran’s wife had 

requisite knowledge of legal impediment to marriage to support the denial of her claim for death 

benefits without allowing her opportunity to show that neither she nor the veteran knew that 

common-law marriages were prohibited in the Philippines.  VA law states if a claimant entered 

into marriage and it was invalid by reason of legal impediment, the marriage will nevertheless be 

deemed valid if the claimant entered into the marriage without knowledge of the impediment. 

Sandoval v. Brown, 7 Vet.App. 7 (1994); 38 C.F.R. § 103(c). 

 

Index↑ 
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Sworn Testimony 

 

BVA failed to provide adequate reasons or bases for its decision not to increase the disability 

rating assigned to the veteran’s maxillary sinusitis; there was no clinical evidence supporting or 

disputing the veteran’s claims that he suffered from numerous sinus headaches and constant 

drainage from his sinuses and the BVA failed to make explicit credibility findings with respect to 

the veteran’s sworn testimony.  Ashmore v. Derwinski, 1 Vet.App. 580 (1991). 

 

VA cannot ignore a veteran’s sworn testimony with regard to service connection simply because 

the veteran is an interested party, and thus, the veteran’s “sworn statement, unless sufficiently 

rebutted, may service to place the evidence in equipoise.”  Cartwright v. Derwinski, 2 Vet.App. 

24, 26 (1991). 

 

Veteran’s sworn testimony is evidence that the BVA must consider, and the BVA must provide 

adequate reasons or bases for its rejection of the veteran’s testimonial evidence.  Clouatre v. 

Derwinski, 2 Vet.App. 590 (1990). 

A claimant’s sworn testimony is evidence, which the Board must consider, and the Board must 

“provide adequate reasons or bases for its rejection of the appellant’s testimonial evidence,” and 

the evidence of record.   Pruitt v. Derwinski, 2 Vet.App. 83, 85 (1992); Suttman v. Brown, 5 

Vet.App. 127, 132 (1993); EF v. Derwinski, 1 Vet.App. 324 (1991). 

 

The veteran’s sworn testimony that he developed hearing problems while training as an 

infantryman and firing machine gun was considered new and material evidence since that 

testimony provided information which was not previously before the BVA which was relevant 

and probative to the issue.  Cuevas v. Principi, 3 Vet.App. 542 (1992). 

 

The claimant’s sworn testimony is evidence which the BVA must consider, and the BVA must 

provide adequate reasons or bases for its rejection of that evidence.  Ashley v. Brown, 6 Vet. 

App. 52 (1993). 

 

Competent testimony is limited to that which the witness has actually observed and is within the 

realm of personal knowledge.  Witnesses who testify that they personally knew the veteran and 

had the opportunity to observe the veteran were generally competent to testify as to their 

observations regarding features or symptoms of an injury or illness relating to the veteran claim 

for service connection.  Layno v. Brown, 6 Vet.App. 465 (1994). 

 

The veteran’s own testimony that his otomycosis of the left ear was manifested by discharge, 

dryness, scaling, and itchiness, though lay testimony, was competent to show the veteran 

suffered from these symptoms at various times as required to support the veteran’s rate increase 

claim; testimony related to readily observable symptoms and was centered on matters within 

knowledge and personal observations of the veteran.   Bruce v. West, 11 Vet.App. 405 (1998). 

 

Index↑ 
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Tinnitus 

 

BVA did not provide an adequate statement of its reasons and bases for its determination that the 

veteran who suffered from tinnitus had not satisfied the criteria for the 10% rating under the pre-

1999 diagnostic code because the tinnitus was not “persistent”; the BVA failed to explain 

adequate basis for its interpretation of “persistent” as “insistently repetitive, or continuous, 

tenacious, or enduring.”  Smith v. Nicholson, 19 Vet.App. 63 (2005); 38 C.F.R. § 4.87. 

 

Index↑ 

 

Unauthorized Medical Services 

 

Remand was required for the BVA to provide adequate reasons or bases for its implied rejection 

of factual evidence in support of the veteran’s claim for reimbursement of unauthorized medical 

services, where the BVA failed to analyze the credibility or reliability of letter from the veteran’s 

physician that his service-connected cardiovascular disease created a true emergency situation.  

Paris v. Brown, 6 Vet.App. 75 (1993). 

 

To be entitled to reimbursement of unauthorized medical expenses, the veteran must establish 

that care was rendered in a medical emergency, and that services were rendered for a service-

connected disability, nonservice-connected disability which aggravates a service-connected 

disability, any disability of a veteran who has a permanent service-connected disability rated 

totally disabling, [and for a participant in a vocational rehabilitation program].  Schroeder v. 

Brown, 6 Vet.App. 220 (1994); see also 38 U.S.C.A. § 1728.  

 

Remand of the BVA denial of reimbursement of unauthorized medical expense incurred in 

connection with hospitalization for cardiac surgery was warranted;  BVA failed to adequately 

develop evidentiary record as to whether the veteran’s condition was of such severity that it 

qualified as a medical emergency of such nature that delay would have been hazardous to life or 

health.  Hennessey v. Brown, 7 Vet.App. 143 (1994). 

 

BVA failed to provide adequate reasons or bases for its decision that no medical emergency 

existed for the veteran to obtain reimbursement for medical expenses incurred for by-pass 

surgery performed in a non-VA facility; location of VA medical center in the same city as the 

non-VA hospital where surgery was performed did not provide adequate basis for the BVA’s 

finding that the VA facility was available to perform the bypass surgery.  Cotton v. Brown, 7 

Vet.App. 325 (1995). 

 

Determination of whether a VA facility was feasibly available when the veteran was treated at a 

non-VA facility must be made after consideration of such factors as urgent nature of the 

veteran’s medical condition and length of any delay that would have been required to obtain 

bypass surgery from VA facility.  Cotton v. Brown, 7 Vet.App. 325 (1995). 

 

Evidence supported the conclusion that the veteran’s condition at time of his transfer from the 

VA clinic to a private hospital posed a serious threat to his health, thus satisfying the statutory 
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criterion for receipt of hospital care at non-VA facilities at VA expense.  Private emergency 

room admission was necessary to rule out “serious disorders” which the clinic was not equipped 

to do where the veteran was diagnosed with “severe” pancreatitis at the hospital and the hospital 

decided to keep the veteran as an inpatient for five days after obtaining approval from the VA to 

transfer him to a VA facility.  Cantu v. Principi, 18 Vet.App. 92 (2004); 38 U.S.C.A. § 

1703(a)(3). 

 

Actions of the VA at time of transfer of the veteran from a VA clinic to private hospital 

constituted a prior, individual authorization for the admission of the veteran to the hospital as 

required by regulation to trigger the VA’s obligation to pay the veteran’s private hospital 

expenses where the VA physician directed that veteran be transferred to hospital through its 

emergency room and directed that the transfer be done by ambulance, and prior to transfer, the 

VA physician called the private hospital and received the approval of the hospital physician for 

the transfer.  Cantu v. Principi, 18 Vet.App. 92 (2004); 38 U.S.C.A. § 1703(a)(3). 

 

A preexisting “actual contract” between the VA and a non-VA hospital is not required under 

regulation providing that admission of a veteran to a non-VA hospital at VA expense must be 

authorized in advance.  Cantu v. Principi, 18 Vet.App. 92 (2004); 38 C.F.R. § 17.54(a). 

 

Index↑ 

 

Unemployability 

 

Total disability ratings for compensation may be assigned, where the schedular rating is less than 

total, when the disabled person is in the judgment of the rating agency, unable to secure or 

follow a substantially gainful occupation as a result of service-connected disabilities:  Provided 

that, if there is only one such disability, this disability shall be ratable at 60 percent or more, and 

that, if there are two or more disabilities, there shall be at least one disability ratable at 40 percent 

or more, and sufficient additional disability to bring the combined rating to 70 percent or more.  

Swan v. Derwinski, 1 Vet.App. 20 (1990); 38 C.F.R. § 4.16(a) (1990). 

 

Title 38 C.F.R. § 4.16c (1989) provides that § 4.16(a) shall not apply in cases in which the only 

compensable service-connected disability is a mental disorder assigned a 70 percent evaluation, 

and such a mental disorder precludes a veteran from securing or following a substantially gainful 

occupation.  In such cases, the mental disorder shall be assigned a 100 percent schedular 

evaluation under the appropriate diagnostic code.  Swan v. Derwinski, 1 Vet.App. 20 (1990). 

 

Remand was required to enable the BVA to reconsider its decision denying total disability rating, 

make appropriate findings of fact and to accompany such findings with reasons or bases to 

explain precise regulatory provisions applicable to the claim based on unemployability to include 

explanations regarding inconsistencies in the record regarding the education level claimant 

achieved, dates of his hospitalization at the VAMC, dates of last employment, the extent to 

which nonservice-connected conditions were the cause of unemployment, the extent to which 

pain was a factor in unemployment, and claimant’s capacity for work without regard to age, and 

credibility of sworn testimony.  Hatlestad v. Derwinski, 1 Vet.App. 164 (1991). 
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Remand was required to enable the BVA to provide statement of reasons or bases for denying 

claim for a total disability rating for compensation purposes based on individual 

unemployability, including the impact of the veteran’s anxiety condition both alone and in 

combination with other service-connected disabilities on the ability to secure and follow 

substantially gainful occupation.  Goodman v. Derwinski, 1 Vet.App. 280 (1991). 

 

Remand was required to enable the BVA to offer reasons or bases for its findings that the 

veteran’s psychiatric condition and back condition rendered him capable of obtaining 

substantially gainful employment.  Ferraro v. Derwinski, 1 Vet.App. 326 (1991). 

 

No plausible basis existed in the record for finding by the BVA that the claimant was able to 

engage in substantially gainful employment; claimant’s recent tutoring work only several hours 

per day and only sporadically did not constitute ability to engage in substantially gainful 

employment.  Moore v. Derwinski, 1 Vet.App. 356 (1991). 

 

Failure of the regional office to take into account regulations pertaining to continuance of total 

disability ratings when it discontinued the veteran’s total rating based on individual 

unemployability for the service-connected back condition and for the service-connected 

hypertension required summary reversal and remand for retroactive reinstatement of benefits.  

Heerdt v. Derwinski, 1 Vet.App. 551 (1991). 

 

BVA was clearly erroneous in its factual determination that the veteran who suffered from a 

psychiatric disorder was able to follow or secure substantially gainful occupation and thus was 

not entitled to total disability.  Gleicher v. Derwinski, 2 Vet.App. 26 (1991). 

 

Remand was required to enable the BVA to assess the credibility of the veteran’s testimony and 

statements with regard to the claim for individual unemployability as well as a determination of 

the effects on prescribed medications on unemployability status, and to provide reasons or bases 

for any conclusion that the veteran’s service-connected condition did not present a picture of 

unemployability.  Mingo v. Derwinski, 2 Vet. App. 51 (1992). 

 

BVA finding that the veteran who had severe hypertensive cardiovascular disease was 

employable and not entitled to a total disability rating was clearly erroneous given a physicians’ 

statements that the veteran was totally disabled and was unemployable for any job because of 

severe restrictions in activity….  Hersey v. Derwinski, 2 Vet.App. 91 (1992). 

 

Social Security Administration’s decision regarding the veteran’s unemployability is not 

controlling for determination by the VA, but it is certainly pertinent to the veteran’s claim that he 

was unemployable due to his schizophrenia.  Murincsak v. Derwinski, 2 Vet.App. 363 (1992). 

 

Remand was required to enable the BVA to reassess the veteran’s unemployability in light of 

medical opinions he had submitted and the fact that the veteran was periodically in a wheelchair 

and had sixth or seventh grade education, and also to determine whether his unemployability was 



84 

 

caused by nonservice-connected disabilities or by service-connected disabilities and to apply the 

benefit of the doubt doctrine if applicable.  Fluharty v. Derwinski, 2 Vet.App. 409 (1992). 

 

BVA failed to provide an explanation for implicit rejection of a physician’s statement that the 

veteran was completely disabled from gainful employment.  Simon v. Derwinski, 2 Vet.App. 621 

(1992). 

 

BVA was required to consider a total rating for individual unemployability due to service-

connected disability from psychiatric impairments where evidence of record contained numerous 

findings that the veteran could not work, let alone function ably outside the home.  Shoemaker v. 

Derwinski, 3 Vet.App. 248 (1992). 

 

BVA failed to consider adequately all evidence in the record and give sufficient reasons or bases 

for its denial of entitlement to a total rating based on individual unemployability when it failed to 

address the VA counseling psychologist’s report that the veteran could not perform work that 

required walking, standing, or treading, and the veteran’s assertion that a VA physician stated the 

veteran could not perform work involving sitting.  Foster v. Principi, 4 Vet.App. 35 (1993). 

 

There was no plausible basis for the BVA’s conclusion that the veteran was able to engage in 

substantially gainful employment where the veteran’s prior employer had determined that the 

veteran was unemployable; all evidence of record indicated the veteran was unemployable and 

should be granted a total disability rating based on individual unemployability.  Brown v. Brown, 

4 Vet.App. 307 (1993). 

 

Remand was required to enable the BVA to issue a new decision which would include a 

statement of reasons or bases including consideration of impact of the veteran’s service-

connected disabilities, both alone, and in combination with his other service-connected 

disabilities, on his ability to secure and follow substantially gainful occupation.  Hodges v. 

Brown, 5 Vet.App. 375 (1993). 

 

Unemployability rating is based primarily upon average impairment in earning capacity; 

entitlement to individual unemployability must be established solely on the basis of impairment 

arising from service-connected disorders.   Hodges v. Brown, 5 Vet.App. 375 (1993). 

 

BVA’s finding that the psychological evaluation reports, which concluded that the veteran was 

unemployable, were based on nonservice-connected disabilities in addition to the service-

connected PTSD, and that the veteran was not entitled to an increased rating based on individual 

unemployability were clearly erroneous; physician to whom veteran was referred to by the VA 

stated that the veteran was unemployable because of his service-connected disabilities and 

evaluation reports of record did no more than mention the veteran’s nonservice-connected 

disabilities, and none indicated that the veteran’s individual unemployability was based on 

additional nonservice-connected disabilities.  Kaiser v. Brown, 5 Vet.App. 411 (1993). 

 

The Court reversed a BVA decision that denied the veteran a total rating on the basis of 

individual unemployability where the veteran met the threshold requirement for a total disability 
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rating having a combined 70% rating, and there was no evidence to support a finding that the 

veteran with an 8
th

 grade education who had been advised to retire as a farmer was capable of 

obtaining and retaining light and sedentary work based upon his education and work experience.   

Beaty v. Brown, 6 Vet.App. 532 (1994). 

 

BVA had a duty to supplement the record in proceeding for total disability rating based on 

individual unemployability (TDIU) by obtaining an examination which included an opinion on 

what effect the veteran’s service-connected disability had on his ability to work instead of 

finding that the veteran’s ability to landscape his yard and repair his house, as well as his 

experience as a pilot, could be used in finding a job in conjunction with his stated needs for 

structural freedom in his employment and his preference for the outdoors.   Friscia v. Brown, 7 

Vet.App. 294 (1994). 

 

Under regulation governing informal claims, once a veteran submits evidence of a medical 

disability and makes a claim for the highest rating possible, and additionally submits evidence of 

unemployability, the requirement of identifying the benefit sought is met and the VA must 

consider total disability based upon individual unemployability (TDIU) even though the veteran 

did not make a specific request for TDIU.  Roberson v. Principi, 251 F.3d 1378 (Fed.Cir. 2001); 

38 C.F.R. § 3.155(a). 

 

Inability to follow a substantially gainful occupation, as required for determining a total 

disability based upon individual unemployability (TDIU) does not require the veteran to show 

100 percent unemployability.  Roberson v. Principi, 251 F.3d 1378 (Fed.Cir. 2001); 38 C.F.R. § 

3.340(a)(1). 

 

The VA is required to consider a claim for TDIU upon receipt of evidence showing 

unemployability and apply the standard set forth in Hodge v West, 155 F.3d 1356 (Fed.Cir.1998) 

in order to develop a claim to its optimum as mandated by Hodge; the VA must also determine 

all potential claims raised by the evidence applying all relevant laws and regulations, regardless 

of how the claim is specifically labeled.  Roberson v. Principi, 251 F.3d 1378 (Fed.Cir. 2001). 

 

Under regulation governing informal claims, once a veteran submits evidence of a medical 

disability and makes a claim for the highest rating possible, and additionally submits evidence of 

unemployability, the requirement of identifying the benefit sought is met and the VA must 

consider total disability based upon individual unemployability (TDIU) even though the veteran 

did not make a specific request for TDIU.  Roberson v. Principi, 251 F.3d 1378 (Fed.Cir. 2001); 

38 C.F.R. § 3.155(a). 

 

A claimant awarded total disability rating based on individual unemployability (TDIU) based on 

an already service connected condition, which later renders them unable to secure or follow a 

substantially gainful occupation, is entitled to consideration of an effective date pursuant to 

statute providing that effective date of award of increased compensation is the earliest date it was 

ascertainable that an increase in disability occurred, if the application was received within one 

year of that date.  Dalton v. Nicholson, 21 Vet.App. 23 (2007); 38 U.S.C.A. § 5110(b)(2). 
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In the Rice decision, the Court noted that a Total Disability rating based on Individual 

Unemployability (TDIU) is not a "separate claim" for purposes of establishing an effective date.  

The Court held, in part: 

Considering more closely the facts of Comer, Roberson, Bernklau, and Norris, we hold 

that a request for TDIU, whether expressly raised by a veteran or reasonably raised by the 

record, is not a separate claim for benefits, but rather involves an attempt to obtain an 

appropriate rating for a disability or disabilities, either as part of the initial adjudication of 

a claim or, if a disability upon which entitlement to TDIU is based has already been 

found to be service connected, as part of a claim for increased compensation. The 

distinction between the two is important for purposes of assigning an effective date for an 

award of compensation. Different statutory and regulatory provisions apply depending on 

whether the claim is an original claim or one for increased compensation.  Rice v. 

Shinseki, 22 Vet.App. 477 (2009). 

 

Index↑ 

VCAA 

 

Notice requirement of the Veterans Claims Assistance Act (VCAA) pursuant to which the VA 

must notify a claimant of any evidence that is necessary to substantiate the claim as well as 

which evidence the VA will attempt to obtain and which evidence the claimant is responsible for 

producing, applies to claimants attempting to reopen a claim by submitting new and material 

evidence.  Quartuccio v. Principi, 16 Vet.App. 183 (2002); 38 U.S.C.A. § 5103(a); 38 C.F.R. § 

3.159(b). 

 

Remand of appeal seeking reopening of service connection claim based on new and material 

evidence was warranted by failure to notify the veteran of what evidence, if any, was necessary 

to substantiate the claim, and to indicate what portion of that evidence was to be provided by the 

claimant and which portion the VA would attempt to obtain on behalf of the veteran. Quartuccio 

v. Principi, 16 Vet.App. 183 (2002); 38 U.S.C.A. § 5103(a); 38 C.F.R. § 3.159(b). 

 

If a claimant’s application for service connection suggests there is specific information or 

evidence necessary to resolve an issue relating to elements of the claim, the VA must consider 

that when providing notice and tailor the notice to inform the claimant of the evidence and 

information required to substantiate the elements of the claim reasonably raised by the 

application’s wording.  Dingess v. Nicholson, 19 Vet.App. 473 (2006); 38 C.F.R. § 3.159(b). 

 

Under notification provision of the Veterans Claims Assistance Act (VCAA) and related 

regulation, claimant must be given required information prior to decision on a claim by VA in a 

form that enables claimant to understand the process, the information that is needed to establish 

the claim, and who will be responsible for obtaining that information. Mayfield v. Nicholson, 444 

F.3d 1328 (Fed.Cir. 2006); 38 U.S.C.A. § 5103(a); 38 C.F.R. § 3.159(b)(2). 
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The four notice requirements of the Veterans Claims Assistance Act (VCAA) require the VA to 

(1) inform the claimant of the information and evidence not of record that is necessary to 

substantiate the claim; (2) inform the claimant of the information and evidence not of record that 

the VA will seek to obtain; (3) inform the claimant of the information and evidence not of record 

that the claimant is expected to provide; (4) request that the claimant provide any evidence in the 

claimant’s possession that pertains to the claim.  Kent v. Nicholson, 20 Vet.App. 1 (2006)(citing 

Mayfield v. Nicholson, 19 Vet.App. 103, 129 (2005)( See also Pelegrini v. Principi, 18 Vet.App. 

112, 121 (2004); 38 U.S.C.A. § 5103(a); 38 C.F.R. § 3.159(b)(1). 

 

Failure to comply with any of the four notice requirements of the VCAA may constitute 

remandable error; in addition, a failure of the BVA to provide an adequate statement of reasons 

and bases as to VCAA compliance may also constitute remandable error.  Kent v. Nicholson, 20 

Vet.App. 1 (2006); 38 U.S.C.A. §§ 5103(a); 38 U.S.C.A. §§ 7104(a), 7104(d)(1). 

 

VA did not fulfill its notice obligations with respect to informing veteran of the evidence and 

information needed to reopen the service connected claim, where none of the notice documents 

informed veteran he needed new and material evidence to reopen the claim, or what would 

constitute such evidence.  Kent v. Nicholson, 20 Vet.App. 1 (2006); 38 U.S.C.A. § 5103(a). 

 

The Court of Appeals for Veterans Claims, held that: (1) supplemental statement of the case 

(SSOC) issued to veteran on same day as regional office (RO) decision granting him a 20% 

disability rating was adequate to provide notice of RO decision in accordance with notice statute, 

and (2) it was not error under notice statute to communicate required information to veteran 

concerning RO's rating decision through a supplemental statement of the case (SSOC) rather 

than providing a timely copy of the decision itself.  Sutton v. Nicholson, 20 Vet.App. 419 (2006). 

 

Statutory notice must be given before an initial decision on the claim is rendered in order to 

serve its statutory purpose of promoting development of the claim properly the first time. 

Vazquez-Flores v. Peake, 22 Vet.App. 37 (2008); 38 U.S.C.A. § 5103(a). 

 

The Board of Veterans Appeals must necessarily consider any established predecisional notice 

error to be presumptively prejudicial.  Vazquez-Flores v. Peake, 22 Vet.App. 37 (2008). 

 

All statutory notice errors are to be presumed prejudicial, and the VA has the burden of rebutting 

the presumption. Goodwin v. Peake, 22 Vet.App. 128 (2008); Vazquez-Flores v. Peake, 22 

Vet.App. 37 (2008). 

 

When a notice letter is returned unclaimed, the VA must check the claimant’s file to determine if 

another notice letter needs to be sent; if the file reveals the address used was incorrect or has 

been updated, then the VA must resend the notice to the proper address. Lamb v. Peake, 22 

Vet.App. 227 (2008). 

 

Index↑ 
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Vocational Rehabilitation 

 

BVA decision that the VA appropriately declined vocational rehabilitation benefits to the veteran 

with a service-connected movement disorder was inadequate and required remand; subsequent to 

1991 remand, the BVA failed to address the following: what explanation of purpose of initial 

evaluation was provided to the veteran and how the veteran was informed of any suspension of 

the initial evaluation, reasons for the suspension, and steps necessary to resume the initial 

evaluation; how the veteran was informed of his responsibility for satisfactory conduct and 

cooperation; what reasonable counseling efforts have been made; what change in status had been 

made; what notification of any such change he had received; and applicability of special review 

and any actions taken under that provision.   Wing v. West, 11 Vet.App. 98 (1998). 

 

With regard to statute authorizing disability compensation for veterans who are injured, through 

no willful misconduct of their own, as the result of pursuing a course of vocational rehabilitation, 

the phrase “in the pursuit of a course of vocational rehabilitation” embraces a full program of 

rehabilitation which includes educational, vocational, and employment services, and which ends 

when the veteran has been declared rehabilitated.  Cottle v. Principi, 14 Vet.App. 329 (2001). 

 

Index↑ 

 

Waiver of Liability 

 

VA may grant retroactive release from liability on its guaranty to the veteran who disposes of 

property securing a VA-guaranteed loan and who fails to obtain a release from such liability 

from the VA at time of disposition of property.  Elkins v. Derwinski, 2 Vet.App. 422 (1992). 

 

Index↑ 

 

Waiver of Overpayment 

 

VA may grant retroactive release from liability on its guaranty to the veteran who disposes of 

property securing a VA-guaranteed loan and who fails to obtain a release from such liability 

from the VA at time of disposition of property.  Elkins v. Derwinski, 2 Vet.App. 422 (1992). 

 

VA failed to comply with the statute governing recovery of overpayments when it began 

recovery of debt from veteran’s compensation payments without ever having considered 

payments without ever having considered the veteran’s timely application for partial waiver of 

overpayment.  Narron v. West, 13 Vet.App. 223 (1999); 38 U.S.C.A. § 5314. 

 

BVA did not provide an adequate statement of its reasons or bases for its determination that the 

veteran was not entitled to waiver of pension overpayments based on a finding of bad faith, as 

evidenced by the veteran’s failure to report family income; although BVA concluded that the 

veteran had been informed of the need to report changes in income, it failed to discuss his 

knowledge of the need to report income and his awareness of the income that he failed to report.  

Reyes v. Nicholson, 21 Vet.App. 370 (2007); 38 U.S.C.A. § 5302(c); 38 C.F.R. § 1.965(b)(2). 
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Waiver of VCAA and Duty to Assist 

 

Unless there is a specific preclusion to doing so, parties who are represented by counsel whom 

the court presumes to be versed in the facts of the case and to know and understand the law as it 

relates to those facts are generally permitted to waive the application of statutes intended for 

their benefits.  The claimant may reach an informed conclusion that further development of the 

claim may not only be unhelpful to that claim but harmful to the claim.  In addition, in the 

interest of expediting resolution of the claim, rights may be waived based upon an informed 

decision.  Janssen v. Principi, 15 Vet.App. 370 (2001). 

 

Index↑ 

 

 


